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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, and Negligence, and to 
review unfolding developments of interest and 
importance. Thus, the JOURNAL presents 
limely articles on pertinent subjects of insur- 
ance law, digests of recent decisions, com- 
ments on pending legislation and other 
features reflecting the changing scene of 
insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 


topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 214 N. Michigan Ave., Chicago 1, Illinois. 
Subscription Rate: $10 per year; single copies, 
price $1. 
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“The 
ment is 
and pr 
all, and 
in his 
estate, 
injury 
Wise. 


“The end of all good govern- 
ment is to cultivate humanity, 
and promote the happiness of 
all, and the good of every man 
in his rights, his life, liberty, 
estate, honor, etc., without any 


Wise. : 
OED OORT RON 
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Legal Problems of Insurance Agents— 


Premium Receipts 


Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


N insurance agent’s relationship, as 

S pointed out in my March article, has 
been called by the courts a “peculiar rela- 
tionship.” By reason of this relationship, 
the agent owes a duty not only to the 
company or companies which he represents 
but also to the insuring public. One of the 
most important functions performed by the 
agent is the collection and remittance of 
premium receipts. The normal procedure 
is for the agent to collect the premiums 
from the insured, retain his commission and 
remit the balance to the insurance com- 
pany. It is the exception, rather than the 
rule, under the American agency system, 
for the insurance company to make direct’ 
collections from the insured. 

The authority to collect premiums is a 
most important responsibility assumed by 
the agent and, since the agent is acting in 
an intermediary capacity, this responsibility 
imposes certain fiduciary duties which 
should be clearly understood. In fact, apart 
from. the common law responsibility im- 
posed on one acting in a fiduciary capacity 
with ‘respect to funds collected for and on 
behalf of others, many of the states, by 
statute, specifically detail the responsibility 
of an insurance agent with respect to the 
agents’ handling of premium receipts. The 
purpose of such statutes is twofold: (1) to 
protect the insuring public and the com- 
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panies and (2) to protect the agent from 
his own folly through commingling of funds 

Generally, two types of statutes have been 
enacted to cover the important problem of 
the handling of premium receipts. Most 
states have adopted a negative rather than 
an affirmative approach, as illustrated by 
the statutes of Illinois and Pennsylvania, 
as follows: 


“Collection of Premiums—Fiduciary Caf 


pacity. That portion of all premiums of 
monies which an agent, broker or solicitor 
collects from an insured and which is to be 
paid to a company, its agents or his em 
ployer because of the assumption of lia 
bility through the issuance of policies of 
contracts for insurance, shall be held by 
the agent, broker or solicitor in a fiduciary 
capacity and shall not be misappropriated 
or converted to his own use or illegally 
withheld by the agent, broker or solicitor 


“Any company which directly or througl 
its agents delivers in this State to any in 
surance broker a policy or contract fol 
insurance pursuant to the application 0 
request of such broker, acting for an in 
sured other than himself, shall be deeme 
to have authorized such broker to receiv4 
on its behalf payment of any premiu 


which is due on such policy or contract fog 


insurance at the time of its issuance 0 
delivery or which becomes due thereon no 
more than ninety (90) days thereafter’ 
(Section 505 of the Illinois Insurance Code. 

“An insurance agent or broker who att 
in negotiating a contract of insurance fo 
an insurance company, association, or & 
change lawfully doing business in_ thi 
Commonwealth, and who embezzles 0 
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faudulently converts to his own use, or 
who, with intent to use or embezzle, takes, 
secretes, or otherwise disposes of, or fraudu- 
lntly withholds, appropriates, lends, in- 
yests, or otherwise uses or applies, any 
money or substitutes for money received 
by him as such agent or broker, contrary 
to the instructions or without the consent 
of the company, association, or exchange 
for or on account of which the same was 
received by him, shall be guilty of larceny.” 
Section 633, Insurance 
wealth of Pennsylvania.) 


Laws of Common- 


These statutes have not, in my opinion, 
heen as effective a deterrent to commingling 
3 the affirmative approach which is best 
xemplified by the New York and Cali- 
fornia statutes. The problem is covered in 
New York under Section 125 of the Insur- 
ace Law. regardless of the 
wnciseness of the statute and the depart- 
romgmental rulings promulgated thereunder, 
tereinafter noted, the statute is probably 
mocently violated more than it is com- 
lied with. In fact, every week or so the 

papers report of fines being imposed 
m agents and brokers who fail to comply 
the mistaken belief that commingling of 
inds is strictly a technical matter and un- 
important if, ultimately, complete settle- 
ment is made with the insurance company 
1/or the insured. 


125. 


However, 


Section 125 provides: 
“Sec. capacity of insur- 
Every insurance 
ent and every insurance broker acting ‘as 
jaguch in this state shall be responsible in a 
f/@iuciary capacity for all funds received or 
agent or 
ker, and shall not, without the express 
Hnsent of his or its principal, mingle any 
Wich funds with his or its own funds or 
ith funds held by him or it in any other 
Nothing herein contained shall be 

kemed to require any such agent or broker 


Fiduciary 


lected as insurance insurance 


maintain a separate bank deposit for the 


count and records of such 


hoker, as the case may be.” 


agent or 


athe spirit and underlying purpose of the 
summarized in a recent de- 
violation, 


tute is best 
‘Fitment 
s follows: 


decision sustaining a 
‘In an endeavor to reduce the hazards 
posed upon the insuring public which 
tmmed from improper handling of pre- 
collections, the legislature 
125 of the Insurance Law. 


enacted 
That 


ort to the Reader 


THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 

the authority to collect premiums 
carries with it a moral responsibility 
and the statutorily imposed legal re- 
sponsibility of a fiduciary. Page 226. 

the compulsory auto insurance 
fight now moves to New Jersey and 
that several recently passed 
new laws affecting insurance. Page 
229. 


states 


. . . little-known provisions of the tax 
law can make the insurance proceeds 
liable for the insured’s income de- 
ficiency even though the statutory 
period of limitations has expired, and 
that the tax law does not entirely ex- 
empt the life insurance proceeds of a 
transferee for valuable consideration. 
Pages 233, 241. 
i “clinic,” “convalescent home,” 
“home for the aged,” “infirmary,” 
“nursing home,” “sanitarium” may or 
may not be defined as a _ hospital. 
Page 248. 

certain steps are taken by the 
insurance industry and hospitals to 
facilitate the recognition of hospital 
insurance as a credit against the hos- 
pital bill. Page 259. 

the concurrence of a pre-existing 
disease and an accident form one of 
the most litigated and enigmatic ques- 
tions of insurance law. Page 263. 


even one who goes on an army 
firing range must have a safe place 
to work. Page 282. 

if, from all the evidence, the jury 
can conclude that the deceased died 
in one of several ways, the verdict 
for the beneficiary cannot stand. Page 
284. 

rolling truck wheels are objects, 
not missiles. Page 286. 

the habit of driving with the left 
elbow resting out of the open window 
is not negligence per se. Page 287. 





section specifically states that every agent 
and broker shall be responsible in a fidu- 
ciary capacity for all collections. This 
section by its very provisions places a high 
degree of responsibility upon every agent 
and broker. To plead ignorance of the 
provisions of Section 125, or as the respond- 
ents have done in the instant case, to plead 
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that after the charges were served upon 
them they opened separate accounts for the 
deposit of premium collections does not 
alter the fact that there was a clear and 
unequivocal violation by each respondent 
of the said section of the Insurance Law. 
The motion to dismiss the charges is denied.” 

Following enactment of Section 125, it 
Was interpreted by the New York depart- 
ment by Regulation No. 29, issued in 1947. 
One provision of such regulation (provision 
E of paragraph 2) provided: “Agents and 
brokers who make immediate remittance of 
collections to their companies need not 
maintain separate bank accounts for such 
collections.” Those of you who are relying 
upon this provision to protect you may have 
a sad awakening some day since, by later 
opinion of the department’s counsel, this 
provision has been held to be a nullity as 
being inconsistent with Section 125. Coun- 
sel Raymond Harris made the following 
comment in this regard: 


* ‘Regulation 29—Fiduciary Capacity of In- 


surance 
Accounts 

“1. This regulation is issued for the purpose 
of interpreting and facilitating compliance with 
Section 125 of the New York Insurance Law. 

“2. Every insurance agent and _ insurance 
broker who does not have the express consent 
of his or its principal (insurer or insurers) 
to mingle premium monies with his or its 
personal funds shall hold such premium monies 
separate from other funds ‘in accordance with 
the following rules: 

“(A) Agents and brokers who do not make 
immediate remittance to their companies shall 
not deposit premiums in office operating ac- 
counts, but shall keep such monies in a sepa- 
rate bank account from which no disbursements 
shall be made other than for payment of 
premiums to companies, return premiums to 
assureds, for the transfer of commissions or the 
withdrawal of voluntary deposits. 

‘*(B) Voluntary deposits in the premium ac- 
count jin excess of those premiums collected 
and unpaid to companies may be made for the 
purpose of maintaining a minimum balance, to 
guarantee the adequacy of the account, or for 
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Agents and Brokers:—Separate Bank 


“Since a depositor in the usual course g 
business receives an immediate credit upon 
making a. deposit, it is my opinion that, 
broker, in depositing a check of a client in 
his personal account immediately com. 
mingles such funds with his own and, there. 
fore, if Subdivision (E) was intended t 
permit this, that provision would have x 
validity. In my judgment the deposit ofa 
client’s check in the _ broker’s personal 
account is more than a technical violatio; 
of the commingling statute.” 

It appears quite obvious that to avoid vio- 
lation of the statute, unless there is express 
consent (the trend is to discourage the 
giving of consent except under unusual 
circumstances) agents and brokers must 
start maintaining separate bank accounts 
for premium collections and operating ex- 
penses and personal funds. It is my under- 
standing that the New York Insurance 
Department intends to vigorously police 
this situation; and it also appears that there 
is no defense merely because the violation 
did not result in any shortage of funds, 
although the fines will be smaller for a 
technical violation not involving shortages 

There should be literal compliance with 
the balance of Regulation No. 29, (E) hay- 
ing been nullified, and if you are in doubt a 
to its content you should write to the 
New York Insurance Department for 1 
copy of it.* 

The accounting procedures for compli- 
ance will naturally vary, depending on the 
methods employed by an agency. Proper 
and adequate controls should be established 


(Continued on page 271) 
the purpose of the payment of premiums t0 
the companies in advance of their collection 
and when so made may not be withdrawn excepl 
to the extent that the remaining balance is 
at all times equal to the total of net premiums 
collected and unpaid to insurers. 

“(C) The deposit of a premium collection inj 
a separate bank account shall not be construed 
as a mingling by the agent or the broker of th 
net premium and of the commission portion of 
the premium; the commission portion of premi 
ums may be withdrawn from the separate bank 
account at the discretion of the agent or broker 

“(D) The maintenance in a separate bank 
account at all times of at least the net balance 
of premiums collected and unpaid to the com 
panies by agents operating under the ‘account 
current system’ shall be construed as compliance 
with this regulation and with Section 125 of the 
Insurance Law, previded that the funds so held 
for each such principal are reasonably ascer 
tainable from the books of account and record 
of the agent. 

‘*3. This regulation is made pursuant to See 
tions 21 and 125 of the Insurance Law and shall 
take effect on January 1, 1948.’’ 
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federal Legislation 


Recent excise tax changes, which became 
fective April 1, did not include reductions 
in the rate charged on foreign insurance 
policies. The rate remained the same per 
$l of premium: for policies other than life, 
ad indemnity, fidelity or surety bonds, four 
cents; for life insurance, sickness and ac- 
ident policies, annuity contracts, etc., one 
cent; and for reinsurance, One cent. 


Pending Federal Legislation 


Both Houses of Congress have com- 
menced committee hearings on administra- 
ion bills (H. R. 8356 and S. 3114) providing 
jor reinsurance for health service prepay- 
ment plans established and operated by 
wmmercial insurance carriers or by non- 
profit carriers. Hearings began in the 
House Committee on Interstate and For- 
ign Commerce on March 24, and in the 
Committee on Labor and Public 
Welfare on April 8. 


y Compulsory Auto Insurance Fight 
Moves to New Jersey 


No sooner were casualty insurers breath- 


img sighs of relief at the defeat of the 


wmpulsory-insurance proposal in New York 


fast month than they were plunged into a 


truggle against a similar type of measure 
n New Jersey. 

The New York bill (A. B. 200) was killed 
nthe senate on March 20, It had previ- 
sly been passed by the assembly on 
larch 16 and favorably reported out of 
\mmittee in the senate on March 17. 
The New Jersey measure (A. B. 312) was 
troduced on March 22 by Assemblymen 
Thomas and Hauser. It appears to be the 


What the Legislators Are Doing 
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same bill previously introduced in 1952 and 
1953. If passed, the bill would require that 
insurance be written on the driver instead 
of on the car. Insurance, or other proof 
of financial responsibility, would be required 
to the limits of 5/10/1. There would be a 
$100 deductibility on bodily injury claims. 


Members of the casualty insurance in- 
dustry presented their views against the 
bill at a hearing before the Committee on 
Business Affairs of the New Jersey As- 
sembly on March 30 at Trenton. Following 
a listing of specific objections to the bill, 
the Association of Casualty and Surety 
Companies made a general statement against 
compulsory automobile liability insurance. 


The statement said that it is impossible 
for the compulsory plan to operate without 
political intervention, with its inescapable 
political pressures. The industry reported 
itself puzzled that it was subjected to such 
pressures as that being exerted for com- 
pulsory insurance. The statement reported: 
“When a law such as New York now has, 
under which approaching 97 per cent of 
motorists are insured, where that percent- 
age can be appreciably increased under that 
law, coupled with an impoundment law, we 
wonder how near perfection, if not beyond, 
Wwe must go in order to satisfy the rabid 
advocate of insurance by direct compulsion 
of statute. Especially do we wonder, when 
any compulsory law cannot fail to leave 
important gaps. 

“A compulsory law cannot cover: (a) out 
of state cars, (b) hit and run drivers, (c) 
stolen cars and cars used without permis- 
sion and (d) cars used without insurance in 
violation of law.” 


The association further predicted that 
the enactment of such a law in New Jersey 
would lead to “serious evils,” and that its 


229 





adoption in a few states would result in 
state entrance into the automobile insur- 
ance field, either in competition with private 
companies or as monopolies. 


New Arizona Code 


The massive revisal and recodification of 
the Arizona insurance laws was completed 
on March 24 when S. B. 1 was approved 
by the governor. The new code is com- 
posed of 28 articles, not including Article 29, 
which repeals previous statutes. It will 
become effective 90 days after adjournment 
of the legislature. 


Throughout the new code, subject mattér 
has been expanded and regulations made 
more detailed. Typical is the new section 
on fees and licenses. The imposition of 
these fees and licenses has been completely 
revamped. For instance, the fee for cer- 
tificates of authority, which previously was 
a blanket charge of $50, will be assessed 
according to the type of insurer when the 
new code becomes effective. Fraternal 
benefit societies will be assessed $10, medi- 
cal or hospital service corporations and 
domestic benefit insurers will pay $25, and 
all other insurers will be charged $65. 
Renewal rates will be lower than this only 
for “all other insurers,” to whom the fee 


will be $45. 


Domestic insurers will get.a tax break 
under the new code. Formerly subject to 
the 2 per cént premium tax applied to all 
insurers, they will now pay only a 1 per 
cent tax. Foreign and alien insurers will 
continue to pay at the former rate. 


A new schedule of required minimum 
capital or surplus is included in the new 
code. The new requirements are as follows 
(according to the type of insurance): life 
and/or disability, $100,000; domestic limited 
stock life and disability, $25,000; property, 
$200,000; marine and transportation, $200,000 ; 
casualty (including vehicle and other casualty 
lines), $250,000; vehicle (exclusive of other 
casualty lines), $200,000; surety, $250,000; 
title, $100,000; and all insurances except 
life and title, $350,000. 


Following a trend which had previously 
seen the required number of particizants in 
a group life insurance policy dropped from 
100 to 25, the néw code further reduces the 
minimum number to ten participants. 

A new article on unauthorized insurers 
provides for the service of process on such 
insurers through the state insurance director 
and provides that contracts effectuated by 
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them shall be voidable except at the instance 
of the insurer. 


New York Expense-Limit 
Amendment in Governor’s Hands 


Bills passed by the various legislatures 
still await governors’ signatures in many of 
the states where lawmakers have long since 
departed for their homes. A case in point 
is New York, where a number of insurance 
measures have yet to be signed. 


Life insurers expectantly await the sign- 
ing by the governor of two New York bills 
(S. B. 2664 and S. B. 2299) which will grant 
them improvements in the expense limita- 
tion imposed by Section 213. The legis- 
lature completed action on the bills three 
days before its adjournment on March 2). 
The bills will take effect immediately upon 
approval and will apply to any year begin- 
ning on or after January 1, 1954. 


The first of the two bills (S. B. 2664) 
seeks to make the formulas for total-field- 
expense limits and total-expense limits fol- 
low more closely the actual incidence of 
expense. The new formulas somewhat 
shift the weight of the factors based on 
business in force, and on insurance issued, 
from the later to the earlier policy years, 
so as to lessen present inadequacy of the 
early-year factors. 


Another change will affect the small 
company expense allowance and would pro- 
vide additional allowances at flat amounts 
from $500 million of insurance in force to 
$1.5 billion. The proposed revison also 
changes the setup of the present first-year 
expense limit so as to include renewal as 
well as first-year expenses and, therefore, 
terms it the “total field expense limit.” 


The second of the two bills (S. B. 2299) 
removes provisions for monthly debit busi- 
ness from Section 213 to Section 213-a. 


Other State Legislation 


State 
country, which have been drafting, amend- 
ing and enacting legislative measures since 
the early part of the year, have, for the 
most part, achieved their 1954 goals and are 


legislative mills throughout the 


closing down. Still in session at press time 
were the legislatures of Arizona, Massa 
chusetts, Mississippi, New Jersey, Rhode 
Island and Michigan. The Louisiana legis- 
lature is scheduled to convene on May ld. 


A wide variety of new insurance laws, if 
addition to amendments of existing laws, 
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has been enacted. Grouped together ac- 
cording to subject matter, the gist of a 
number of the more important enactments 
isas follows: 


Accident and Health Insurance 


Kentucky The uniform individual 
accident and sickness policy provisions law 
has been enacted. H. B. 341, Laws 1954, 
approved March 25, 1954, effective January 
1, 1954. 


New York Groups similar to those 
presently covered may be granted a blanket 
accident and health insurance contract with 
the approval of the insurance superintend- 
ent. Chapter 85, Laws 1954, S. 385, ap- 
proved and effective March.8, 1954. 


Doing Business 


Kentucky . The $20,000 limitation on 

the proceeds of a life insurance policy that 
are nontaxable to the beneficiaty is re- 
moved. H. B. 168, Laws 1954, approved 
March 15, 1954, effective July 1, 1954. 


Parking-lot owners and storage-garage 
proprietors may not limit through contract 
their liability for automobiles left with them. 
H. B. 214, Laws 1954, law without approval 
March 25, 1954, effective June 17, 1954. 


Domestic and foreign insurers may invest 
limited funds in real property under, or for, 
lase for industrial and commercial pur- 
poses. H. B. 326, Laws 1954, approved 
March 15, 1954, effective June 17, 1954. 


The limitation on the aggregate invest- 
ment of an insurer’s assets in utilities is 
raised from 20 per cent to 30 per cent. 
Insurers may invest up to 5 per cent of their 
capital in registered management-investment 
companies.. Basic insurance policy forms 
must be filed at least 30 days, rather than 
li days as previously, in advance of issu- 
ance. An unearned premium reserve is now 
required of title insurance companies. Title 
iisurance Companies may make secured loans 
to abstract companies, up to an aggregate 
of 10 per cent of assets. H. B. 329, Laws 
1954, approved March 25, 1954, effective 
June 17, 1954, 


Massachusetts . . Changes are made 
in the requirements for writing down the 
value of real property held for investment 
by domestic life insurance companies. The 
bok value cannot be above the original 
cost, and the rate’ for writing down the 
book value cannot average less than 2 per 
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cent per year. Chapter 68, Laws 1954, H. B. 
770, approved February 2, 1954, effective 
May 3, 1954. 


Domestic life insurers may invest in Massa- 
chusetts voluntary associations and trusts. 
Chapter 111, Laws 1954, S. B. 294, approved 
February 15, 1954, effective May 17, 1954. 


New York . . . The insurance superin- 
tendent may examine employee welfare trust 
funds of insurers. Chapter 278, Laws 1954, 
S. B. 2817, approved and effective March 
27, 1954, 


South Carolina . . . Employees of the 
state and local governments are brought 
under federal old age and survivors insur- 
ance coverage. Ratification 662, Acts 1954, 
approved and effective March 12, 1954. 


Virginia . . . Mutual fire insurers char- 
tered by special act of the general assembly 
may convert to nonstock corporations. Chapter 
162, Laws 1954, H. B. 382, approved and 
effective March 5, 1954. 


Premiums received for reinsurance as- 
sumed from licensed insurance companies only 
may be excluded from premium gross in- 
come in determining the license tax. Chap- 
ter 207, Laws 1954, H. B. 306, approved 
March 11, 1954, effective June 30, 1954. 


Domestic insurers may invest in up to 10 
per cent of the common capital stock of 
certain banks and trust companies, but not 
beyond an aggregate of 5 per cent of their 
own assets. Chapter 212, Laws 1954, H. B. 
374, approved March 11, 1954, effective June 
30, 1954. 


The rate of interest on policy loans is 
limited to 6 per cent, or, if payable in ad- 
vance, to 5.7 per cent. Chapter 230, Laws 
1954, H. B. 305, approved March 12, 1954, 
effective June 30, 1954. 


Life insurers are excluded from the re- 
quirement that the stock of an insurance 
company be valued at not in excess of its 
book value. Chapter 232, Laws 1954, H. B. 
373, approved March 12, 1954, effective June 
30, 1954. 


The Virginia State Bar and the Virginia 
State Bar Association are requested to 
study two insurance questions for the legis- 
lature. The questions are: (1) Should the 
law be amended so as to permit guests to 
recover for the ordinary negligence of the 
driver of a motor vehicle? (2) Should con- 
tributory negligence of the plaintiff in civil 
actions act to bar recovery, or only to miti- 
gate damages? H. J. Res. 98, adopted March 
13, 1954. 
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Fire Insurance 


Kentucky . . The additional fire-pre- 
vention-expense tax of one half of 1 per cent 
is raised to three fourths of 1 per cent, and 
the wording of the law is changed so as to 
apply the tax to fire insurance business 
rather than fire insurance companies. Lloyds 
insurers will also be liable for the:tax. H. B. 
402, Laws 1954, approved March 25, 1954, 
effective January 1, 1954. 


Virginia Mutual fire insurers char- 
tered by special act of the General Assem- 
bly may convert to nonstock corporations. 
Chapter 162, Laws. 1954, H. B. 382, approved 
and effective March 5, 1954. 


Motor Vehicle Insurance 


Kentucky . . Insurance policies pro- 
cured on automobiles sold on credit which 
do not provide public liability insurance 
must be so stamped. H. B. 203, Laws 1954, 
approved March 15, 1954, effective June 
17, 1954. 


Notification of the insurance department 
concerning an accident shall be necessary 
only if the insurance was not in effect at the 
time of the accident, rather than if it was 
in effect, as previously. H. B. 208, Laws 
1954, approved March 25, 1954, effective 
July 1, 1954. 

The minimum limits of bodily injury in- 
surance for busses and trucks are doubled 
in all classifications. The minimum limit 
for property damage is raised to $5,000. In 
addition, each truck must be insured or 
bonded up to $1,000 against damage to 
merchandise being transported. S. B. 228, 
Laws 1954, approved March 25, 1954, effec- 
tive June 17, 1954. 


Maryland . . . Reciprocity with other 
states is provided in the revocation of the 
operating privileges of persons involved in 
accidents who fail to meet financial respon- 
sibility requirements equal to those of Mary- 
land. Chapter 19, Laws 1954, H. B. 12, 
approved March 2, 1954, effective June 
1, 1954. 


Michigan . . . Service of summons upon 
nonresidents. involved in motor vehicle acci- 
dents may be made upon the *:cretary of 
state. Public Act 16, Acts 1954, H. B. 3, 
approved March 12, 1954, effective 90 days 
after adjournment. 


New York The operation of the 
motor vehicle liability security fund is 
amended so as to apply to accidents occur- 
ring within or without the state if the 
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vehicle is principally garaged in New York 
and within the state if not principally ga 
raged in New York. Chapter 107, Laws 
1954, A. B. 566, approved March 15, 1954 
effective July 1, 1954. 


Virginia . . . Statements relating to 
credit sales of automobiles, where insurance 
is procured, must contain notification if the 
insurance procured does not include liability 
coverage. Chapter 113, Laws 1954, H. B 
55, approved March, 3, 1954, effective June 
30, 1954. 

Motor vehicle policy cancellations, to be 
effective, either must be sent by registered 
mail or the insurer must obtain a_ postal 
receipt and retain a duplicate copy of the 
notice. Mailing in any other fashion will 
place the burden of proving delivery on the 
insurer. Chapter 263, Laws 1954, H. B. 614, 
approved March 13, 1954, effective June 
30, 1954. 


Workmen's Compensation Insurance 


Arizona . . . Death benefits are raised. 
A widow, or widower if dependent, will re- 
ceive 35 per cent of the average wage until 
death or remarriage, plus 15 per cent addi 
tional for each child, up to a limit of 66% 
per cent of the average wage. Surviving 
children (no parent) get 25 per cent for the 
first child, plus 15 per cent for each addi- 
tional child, share and share alike, up to 
66%4 per cent of the average wage. S. B. 
47, Laws 1954, approved and effective March 


17, 1954. 


Colorado . 3enefits for total and 
permanent disability are raised to 66% per 
cent of the average wage. Benefits continue 
to death. The employer may find work for 
the disabled person, and this will mitigate 
the disability. S. B. 6, Laws 1954, approved 
and effective February 11, 1954. 


Maryland . Maximum weekly com- 
pensation for temporary total disability is 
raised to $35 per week for injuries suffered 
after the effective date of the act. Chapter 
49, Laws 1954, approved March 12, 1954, 
effective June 1, 1954. 


New York . . For permanent partial 
disability and temporary total disability from 
occupational disease, the maximum weekly 
benefits are raised to $36 per week. Chapter 
19, Laws 1954, S. B. 325, approved February 
20, 1954, effective July 1, 1954. 

Maximum weekly benefits for nonoccupa 
tional injury or sickness are raised to $3 
per week. Chapter 20, Laws 1954, approved 
February 20, 1954, effective July 1, 1954. 
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Can a “Dead” Tax Come Back to Haunt 
Life Insurance Beneficiaries? 


By JOHN ‘C. PYLE, Jr. 


N an earlier article’ I reached the con- 

clusion, which has since been confirmed 
in two additional cases,” that the duly desig- 
nated beneficiary of death proceeds under 
a life insurance policy is liable as a trans- 
feree under Section 311 (a) (1) of the In- 
ternal Revenue Code for the unpaid federal 
income taxes of the insured to the extent 
that payment of such proceeds to the bene- 
fciary “rendered the estate of the decedent 
insolvent and without funds or other prop- 
etty with which to pay the tax liabilities 
involved” * at the date of the insured’s death* 


That conclusion was surprising to more 
life underwriters, policyholders and their 
lawyers and accountants than I originally 
had suspected. However, those individuals 
may receive an even greater shock to learn 
that the insured’s income tax deficiencies 
under some circumstances may be satisfied 
out of the insurance proceeds, even though 
io assessment thereof ever was made against 
the insured, and the statutory period of 
limitation for making an assessment against 
the insured has already expired. This re- 
sult even might be reached in some cases 
where the beneficiary is not liable as a 
transferee of such proceeds under Section 


Can a “dead” tax be “resurrect- 
ed” under Code Section 311 (b) 
(1) against beneficiaries of life 
insutance? The author is an 
attorney with the Metropolitan 
Life Insurance Company 


311 (a) (1). The beneficiary probably 
would consider this a case of “adding in- 
sult to injury.” It might be referred to in 
popular language as the “resurrection” 
against the beneficiary of a “dead” tax 
liability which no longer can be enforced 
d@gainst the taxpayer or-his estate, although 
in a Strict legal sense the tax liability is 
neither “dead” nor “resurrected.” 
Nevertheless, it is obvious that if a life 
insurance beneficiary is a transferee of the 
death proceeds for purposes of Section 311 
(a) (1), she is also a transferee for purposes 
of Section 311 (b) (1), since the definition 
of “transferee” in Section 311 (f) applies 
to all the subsections of Section 311. Sec- 
tion 311 (b) (1) provides that the assess- 
ment of transferee liability may be made 
at any time “within one year after the 








1J. Cc. Pyle, Jr., ‘‘Liability of Insurance Pro- 
ceeds for Unpaid Income Taxes of Decedents,’’ 
TAXES, March, 1953, p. 183; reprinted in The 
Insurance Law Journal, April, 1953, p. 244. 

2U. 8. v. Goddard, 53-1 ustc { 9102, 111 F. 
Supp. 607; Margaret .A. Tyson, CCH Dec. 
19,722(M), 12 TCM 641 (1953), now on appeal 
io Sixth Circuit. Cf. U. S. v. Lynne Marx 
Gilmore, 54-1 ustc {| 9239 (DC Fila.). 


“Dead” Tax 


3 Christine D. Muller, CCH Dec. 16,354, 10 TC 
678 (1948). See, also, Marjorie U. Sullivan, 
CCH Dec. 17,436(M), 9 TCM 2 (1950); May R. 
Kieferdorf, CCH Dec. 13,044, 1 TC 772 (1943), 
aff'd 44-1 ustc { 9323, 142 F. (2d) 723 (CCA-9). 

* Margaret A. Tyson, cited at footnote 2; 
Marjorie U. Sullivan, cited at footnote 3. 





expiration of the period of limitation for 
assessment against the taxpayer.”° Section 
275 (a) provides that where a proper return 
has been filed, income taxes must be as- 
sessed against the taxpayer within three 
years after the last day prescribed by law 
for filing the return; and where the trans- 
feror is deceased, the period of limitation 
for assessment against him shall be con- 
sidered to be “the period that would be in 
effect had death . . . not occurred.”* In 
other words, the death of the taxpayer 





5 Secs. 900(b)(1) and 1025(b)(1) of the Code 
contain provisions substantially identical to 
those of Sec. 311(b)(1), but pertaining to the 
federal estate and gift taxes, respectively. 

®Code Sec. 311(c); Virginia H. Parmelee, 
CCH Dec. 7166, 24 BTA 48 (1931); G. C. M. 
586, V-2 CB 88. 

™Willet Watkins, CCH Dec, 13,274(M), 2 TCM 
254 (1943), aff'd 45-1 ustc { 10,175, 149 F. (2d) 
647 (CCA-8); Hlsa 8S. Burrows, CCH Dec. 
13,350(M), 2 TCM 410 (1943); Florence Pearl- 
man, CCH Dec. 14,136, 4 TC 34 (1944), aff’d 46-1 
ustc {| 9151, 153 F. (2d) 560 (CCA-3); Rite-Way 
Products, Inc., CCH Dec. 16,890, 12 TC 475 
(Acq., 1949-2 CB 3, on this point); Kohlhase v. 
Commissioner, 50-1 ustc { 9264, 181 F. (2d) 331 
(CA-6), rev’g CCH Dec. 16,951, 12 TC 725; 
Estate of ‘Arthur T. Marix, CCH Dec. 17,977, 
15 TC 800 (1950); Helen Epstein, CCH Dec. 
18,677, 17 TC 1034 (1951); Anna B. Negus et al., 
CCH Dec. 19,507(M), 12 TCM 243 (1953); 
Anne Gatto, CCH Dec. 19,810, 20 TC —, No. 
118 (1953); Mertens, The Law of Federal In- 
come Taxation, Vol. 9, Sec. 53.49, p. 542; 
Oppenheim, ‘‘Liability of Transferees,’’ Pro- 
ceedings of New York University Fourth Annual 
Institute on Federal Taxation (1946), p. 310; 
Fager, ‘‘Technical Aspects of Transferee Lia- 
bility,’’ Proceedings of New York University 
Tenth Annual Institute on Federal Taxation 
(1952), pp. 701, 710. The following cases were 
decided under revenue acts antedating the 
Internal Revenue Code and containing provisions 
substantially identical to Code Sec. 311(b)(1): 
Marion Parsons Spencer, CCH Dec. 3790, 11 
BTA 437 (1928); D. E. Wheeler, CCH Dec. 5082, 
16 BTA 96 (1929); Charles H. Hammersly, CCH 
Dec. 5076, 16 BTA 68 (1929); Woodley Petro- 
leum Company et al., CCH Dec. 5111, 16 BTA 
253 (1929), appeal dismissed CCA-5 (1931); 
A. Cellers et al., CCH Dec. 5137, 16 BTA 411 
(1929), appeal dismissed 51 F. (2d) 1074 (CCA-9, 
1931); Louis Costanzo, CCH Dec. 5306, 16 BTA 
1294 (1929); Phil Gleichman, CCH Dec. 5384, 
17 BTA 147 (1929); David T. Long, CCH Dec. 
5458, 17 BTA 584 (1929), aff'd 5 ustc { 1672, 
50 F. (2d) 775 (CCA-6, 1931); W. O. Menger, 
CCH Dec. 5521, 17 BTA 998 (1929); Moritz 
Hilder et al., CCH Dec. 5550, 17 BTA 1189 
(1929); Angier Corporation, CCH Dec. 5591, 17 
BTA 1376 (1929), modified 2 ustc { 749, 50 F. 
(2d) 887 (CCA-1, 1931), cert. den. 284 U. S. 
673; Jonathan Godfrey, 18 BTA 775, rev'd 50 
F. (2d) 79 (CCA-2, 1931), cert. den. 284 U. S. 
653; Sarah M. Hadley, CCH Dec. 5867, 19 BTA 
74 (1930); J. H. Johnson et al., CCH Dec. 6024, 
19 BTA 840 (1930), aff'd 56 F. (2d) 58 (CCA-5), 
cert. den. 286 U. S. 551; G. C. Barkley, CCH 
Dec. 6022, 19 BTA 855 (1930); Charles Havard, 
CCH Dec. 6106, 19 BTA 1270 (1930); City 
National Bank v. Commissioner, 55 F. (2d) 1073 
(CCA-5, 1932), aff'g CCH Dec. 6078, 19 BTA 
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does not advance the date of expiry of the 
period of limitation. 


It has been uniformly held that the effect 
of Section 311 (b) (1) is to extend the 
period of limitation set forth in the Code 
with respect to “taxpayers” for an addi. 
tional year in which an assessment can be 
made against the transferee of a taxpayer; 
that is, one year after the date of expiration 
of the period prescribed for assessment 
against the transferor.’ The extended period 
for assessment against the transferee is not 


1080, cert. den. 286 U. S. 561; Gideon-Andersoy 
Company, CCH Dec. 6140, 20 BTA 106 (1930); 
Kathleen O’Brien, CCH Dec. 6151, 20 BTA 167 
(1930); J. A. Kemp, CCH Dec. 6328, 20 BTA 
875 (1930); Lillie M. Jones, CCH Dec. 6469, 
21 BTA 275 (1930); Caroline J. Shaw, Lzarz,, 
CCH Dec, 6498, 21 BTA 400 (1930); American 
Locker Company, CCH Dec. 6497, 21 BTA 48 
(1930); Virginia Chase Weddell, CCH Dec. 6499, 
21 BTA 411 (1930), appeal dismissed 59 F. (2d) 
1085 (CCA-4, 1932); Lulu Vance Baumgartner, 
CCH Dec. 6530, 21 BTA 623 (1930), aff'd 51 F. 
(2d) 472 (CCA-9, 1931), cert. den. 284 U. S. 674; 
Alexander T. Sokolow et al., CCH Dec. 672%, 
22 BTA 349 (1931); R. W. Crosman, CCH Dee. 
6738, 22 BTA 390 (1931), aff'd 54 F. (2d) Til 
(CCA-9, 1932); Wayne Body Corporation, CCH 
Dec. 6745, 22 BTA 401 (1931), modified CCH 
Dec. 6870, 22 BTA 1207; Coca-Cola Bottling 
Company et al., CCH Dec. 6783, 22 BTA 68 
(1931); Nora M. Carney et al., CCH Dec. 6784, 
22 BTA 721 (1931); Hdward H. Garcin, CCH 
Dec. 6837, 22 BTA 1027 (1931), remanded 7 
F. (2d) 993 (CCA-4, 1935); Herman Frost, 
CCH Dec. 6991, 23 BTA 411 (1931); 375 Park 
Avenue Corporation, CCH Dec. 7072, 23 BTA 
969 (1931); Edward T. Franklin, CCH Dec, 7139, 
23 BTA 1325 (1931); John A. Davis, CCH Dee. 
7158, 24 BTA 36 (1931); Virginia H. Parmelee, 
cited at footnote 6; Federal Oil Corporation, 
CCH Dec. 7252, 24 BTA 622 (1931); Mazxwell 
Goldman, CCH Dec. 7297, 24 BTA 915 (1931); 
Estate of John W. Rapp, CCH Dec. 7320, 4 
BTA 1061 (1931); Newport Company, CCH Dee. 
7350, 24 BTA 1246 (1931), appeal dismissed % 
F. (2d) 1011 (CCA-7, 1934); A. V. Stegeman, 
CCH Dec. 7499, 25 BTA 949 (1932); Frederick 
L. Watson, CCH Dec. 7501, 25 BTA 971 (1932); 
A. R. McLennan, CCH Dec. 7507, 25 BTA 108 
(1932); England Walton & Company, Inc., CCH 
Dec. 7514, 25 BTA 1091 (1932); Oswego Falls 
Corporation, CCH Dec. 7572, 26 BTA 60 (1932), 
aff'd 4 ustc { 1311, 71 F. (2d) 673 (CCA-2, 1934); 
Jere R. Downing, CCH Dec. 7755, 26 BTA 1115 
(1932); Kizzie Gordon, CCH Dec. 7868, 27 BTA 
377 (1932); Wells-Elkhorn Coal Company, CCH 
Dec. 7837, 27 BTA 198 (1932), appeal dismissed 
84 F. (2d) 1022 (CCA-6, 1936); Keener Oil é 
Gas Company, CCH Dec. 8902, 32 BTA 186 
(1935); American Equitable Assurance Company 
v. Helvering, 68 F. (2d) 46 (CCA-2, 1933), aff'g 
CCH Dec. 7849, 27 BTA 247; H. B. Teague, 
CCH Dec. 8965, 32 BTA 641 (1935); Bernard 
Pearl, CCH Dec. 8009, 27 BTA 1198 (1933); 
Hoosac Mills Corporation, CCH Dec. 8413, 2% 
BTA 1057 (1934), rev’d 35-1 ustc { 9133, 75 F. 
(2d) 462 (CCA-1); Emily King Parker, CCH 
Dec. 8504, 30 BTA 342 (1934), aff’d 36-2 ust 
9427, 84 F. (2d) 838 .(CCA-8); USL Battery 
Corporation, CCH Dec. 9000, 32 BTA 810 (1935), 
aff'd 84 F. (2d) 1020 (CCA-2, 1936), cert. den 
299 U. S. 593; Commissioner v. Erle Gerard, 
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calculated from the date of assessment 
against the transferor.* In fact, it is well 
settled that the assessment of the tax de- 
ficiency against the transferor is not a pre- 
requisite to a valid assessment against the 
transferee.” In other words, failure of the 
government to assess the tax deficiency 
against the transferor within the appro- 
priate period of limitation specified in the 
Code does not defeat its right to assess such 
deficiency against the transferee within the 
additional one-year period specified in Sec- 


(Footnote 7 continued) 


$5-2 ustc 9468, 78 F. (2d) 485 (CCA-9); Conti- 
nental Oil Company v. U. S., 36-1 ustc { 9266, 
8% Ct. Cls. 344, 14 F. Supp. 533, cert. den. 301 
U. S. 694; Olympic Refining Company, CCH 
Dec. 9035, 32 BTA 1056 (1935); Will T. Caswell, 
CCH Dec. 9799, 36 BTA 816 (1937); Puget 
Sound National Bank of Tacoma, CCH Dec. 9728, 
3% BTA 386 (1937); Catharine D. Sharpe, CCH 
Dec. 10,419, 38 BTA 502 (1938), aff'd 39-2 ustc 
19736, 107 F. (2d) 13 (CCA-3), cert. den. 309 
U.S. 665; U. S. v. Continental National Bank & 
Trust Company, 39-1 ustc { 9227, 305 U. S. 398: 
Brooks v. Driscoll, 40-2 ustc { 9648, 114 F. (2d) 
426 (CCA-3); Hstate of Carrie M. Botts, CCH 
Dec. 11,351, 42 BTA 977 (1940): C. T. McDaniel 
et al., CCH Dec, 11,829, 44 BTA 564 (1941); 
Evelyn N. Moore, CCH Dec. 12,876, 1 TC 14 
(1942), aff'd 45-1 ustc { 10,167, 146 F. (2d) 824 
(CCA-2); Katherine D. Winton v. Reynolds, 
4-2 ustc 7 10,154, 57 F. Supp. 565, appeal -dis- 
missed 148 F. (2d) 528 (CCA-8, 1945); American 
8. 8S. Company v. Wickwire Spencer Steel Com- 
pany, 8 F. Supp. 562 (DC N. Y., 1934); Hileen 
K. Vogel et al., CCH. Dee. 13,854(M), 3 TCM 
306 (1944); EB. D. Flynn v. Commissioner, 35-1 
ustc {| 9352, 77 F. (2d) 180 (CCA-5); Marguerite 
E. Baur v. Commissioner, 44-2 ustc { 10,146, 
45 F. (2d) 338, aff’'g CCH Dec. 13,594, 2 TC 
1016; California Iron Yards Corporation v. Com- 
missioner, 36-1 ustc { 9204, 82 F. (2d) 776 
(CCA-9), cert. den. 299 U. S. 553; J. Maurice 
Gray et al., CCH Dec. 13,985(M), 3 TCM 552, 
appeal dismissed CCA-3 (1945); Frieda S. War- 
burg et al., CCH Dec. 15,903(M), 6 TCM 788, 
appeal dismissed CA-2 (1949); R. T. Buzard v. 
Helvering, 35-1 vustc { 9288, 77 F. (2d) 391 
(CCA of D. C.); Harold F. Pitcairn et al., CCH 
Dec. 13,996(M), 3 TCM 584, appeal dismissed 
CCA-3 (1945); Fletcher Trust Company v. Com- 
missioner, 44-1 ustc { 10,090, 141 F. (2d) 36 
(CCA-7), aff’g 1 TC 98, cert. den. 323 U. S. 711; 
W. W. Cleveland, CCH Dec. 8144, 28 BTA 578 
(1933), aff'd 35-1 ustc 9353, 77 F. (2d) 184 
(CCA-5); Estate of Charles H. Babcock, CCH 
Dec. 14,953(M), 4 TCM 202 (1945); Alma M. 
Myer, CCH Dec. 13,318, 2 TC 291 (1943), aff'd 
49 F. (2d) 642 (CCA-8, 1945): Nashville Trust 
Company (Cheek Estate), CCH Dec. 13,588(M), 
2 TCM 992 (1943); see, also, G. C. M. 586, 
cited at footnote 6. 
SWill T. Caswell, 
Gerard, Continental 
cited at footnote 7. 


®Mertens, work cited at footnote 7, Secs. 
3.29, 53.52, p. 546; Oppenheim, article cited 
at footnote 7, at p. 311; Malley, article cited.at 
footnote 7, at p. 226; Equitable Trust Company, 
CCH Dec. 17,278, 13 TC 731 (1949); Estate of 
Arthur T. Marix, cited at footnote 7; Puritan 
Church—The Church of America, CCH Dec. 


“Dead” Tax 


Commissioner v. Erle 
Oil Company v. U. 8B., 


tion 311 (b) (1). On this point the Circuit 
Court of Appeals for the Fifth Circuit 
stated: “The language of the statute pre- 
scribing the period of limitation for assess- 
ment against a transferee contains nothing 
indicating an intention to make a trans- 
feree’s liability to assessment dependent 
upon the making of an assessment against 
the transferor taxpayer within the time 
allowed for making such assessment”; and 
the United States Board of Tax Appeals 
said that “such action would mean assess- 


18,332(M), 10 TCM 485, aff’d CA of D. C. 
(1953); Anna B. Negus et al., cited at foot- 
note 7. See, also, the following cases decided 
under substantially similar provisions of prior 
revenue acts: Virginia H. Parmelee, cited at 
footnote 6; Woodley Petroleum Company et al., 
Angier Corporation, J. H. Johnson et al., City 
National Bank v. Commissioner, Gideon-Ander- 
son Company, J. A. Kemp, Lulu Vance Baum- 
gartner, Wayne Body Corporation, Coca-Cola 
Bottling Company et al., 375 Park Avenue Cor- 
poration, Will T. Caswell, Catharine D. Sharpe, 
Evelyn N. Moore, Flynn v. Commissioner, 
American 8. 8. Company v. Wickwire Spencer 
Steel Company, Estate of Charles H. Babcock, 
American Equitable Assurance Company v. 
Helvering, USL Battery Corporation, Eileen K. 
Vogel et al., Katherine D. Winton v. Reynolds, 
California Iron Yards Corporation v. Commis- 
sioner, Fletcher Trust Company v. Commis- 
sioner, Continental Oil Company v. U. &., 
Frieda 8. Warburg et al., J. Maurice Gray 
et al., Harold F. Pitcairn et al., Nashville 
Trust Company (Cheek Estate), all cited at 
footnote 7; B. F. Fairless, CCH Dec. 5913, 
19 BTA 304 (1930), aff'd 3 ustc § 1170, 67 F. 
(2d) 475 (CCA-6, 1933); John Thomson, Jr., 
CCH Dec. 6120, 20 BTA 1 (1930); McGowin- 
Foshee Lumber Company, CCH Dec. 6171, 20 
BTA 223 (1930), appeal dismissed CCA of D. C. 
(1982); Mrs. U. H. Butler, CCH Dec. 7234, 24 
BTA 506 (1931); Helen Dean Wright, CCH Dec. 
8136, 28 BTA 543 (1933); Georgia, Florida & 
Alabama Railroad Company, CCH Dec. 8663, 
31 BTA 1 (1934); Helvering v. Wheeling Mold 
é Foundry Company, 4 ustc { 1304, 71 F. (2d) 
749 (CCA-4, 1934), rev’'g CCH Dec. 7961, 27 BTA 
929, cert. den. 293 U. S. 603; Park & Tilford, 
CCH Dec. 11,624, 43 BTA 348, 383 (1941); 
Rowan Drilling Company, CCH Dec. 11,771, 44 
BTA 189 (1941), aff'd 42-2 ustc { 9628, 130 F. 
(2d) 62 (CCA-5); Coffee Pot Holding Corpora- 
tion v. Commissioner, 40-2 ustc { 9574, 113 F. 
(2d) 415 (CCA-5), aff’'g CCH Dec. 9514-A, 34 
BTA 1316; Mississippi Valley Trust Company 
v. Commissioner, 45-1 ustc § 10,175, 147 F. (2d) 
186 (CCA-8), aff’'g 2 TC 1269; Springfield Na- 
tional Bank, Trustee, CCH Dec. 14,400(M), 4 
TCM 211 (1945); Third National Bank & Trust 
Company of Springfield, CCH Dec. 14,401(M), 
4 TCM 212 (1945); Margaret A. C. Riter, CCH 
Dec. 13,745, 3 TC 301 (1944); Fidelity-Phila- 
delphia Trust Company, CCH Dec. 13,884, 3 TC 
670 (1944); Charles A. E. Goodhart et al., CCH 
Dec. 13,279(M), 2 TCM 267 (1943); Fidelity 
Union Trust Company v. Anthony, 50-1 ustc 
10,817, 13 N. J. Super. 596 (1951), 81 Atl. (2d) 
191; Sidney R. Baer et al., CCH Dec. 13,298(M), 
2 TCM 285 (1943), aff'd 149 F. (2d) 637 (CCA-8, 
1945); Clara Ream et al., CCH Dec. 13,621(M), 
2 TCM 1067 (1943), aff'd CCA-7 (1944). 

0” Flynn v. Commissioner, cited at footnote 7. 
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ing tax against transferors entirely or sub- 
stantially devoid of assets, which would be 
a futile and useless act.” Obviously, no 
statute should be construed to require the 
doing of futile acts. 


It also has been held that the government 
is “not required to have an execution issued 
and returned nulla bona before pursuing” 
the transferee for the transferor’s tax de- 
ficiencies.” 


It also is permissible for the government 
to assess against the transferee within the 
period specified in Section 311 (b) (1) of 
the Code an amount in excess of the de- 
ficiency which may have been assessed 
previously against the transferor.” 


In the Marix case“ the transferees con- 
tended that Section 311 (b) (1) was inap- 
plicable to the “prompt assessment” provisions 
of Section 275 (b), but the Tax Court of 
the United States disagreed, stating: ‘We 
conclude that subsection (b) is merely a 
part of a comprehensive scheme of limita- 
tions provisions, and was in general not 
intended to erase tax liability at the termi- 
nation of the period specified therein in any 
manner different from that in which sub- 
section (a) operates.” 


Thus, if the transferor’s executor filed 


his 1949 income tax return on March 1, 
1950, and on June 20, 1950, requested a 


prompt assessment, the government could 
assess the transferor’s tax deficiency against 
the transferee at any time up to December 
20, 1952; that is, one year after the expira- 
tion of the 18-month period specified in 
Section 275 (b). On the other hand, if the 
request for prompt assessment had been 
made on June 20, 1952, assessment against 
the transferee would have to be made by 
March 15, 1954 (and not by December 20, 
1954), since Section 275 (b) specifically pro- 
vides that the 18-month period for assess- 
ment against the transferor can in no event 
extend the period for assessment against 
him beyond three years after the due date 
for filing the return. 


The above-quoted language in the Tax 
Court’s opinion in the Marix case also sup- 
ports the conclusion that irrespective of 
the Code section (that is, Section 275, 276 
or 277) under which the period of limitation 
for assessment against the transferor is 
calculated, Section 311 (b) (1) extends 
such period for an additional year. For 
example, the one-year extension provided in 
Section 311 (b) (1) applies to the period 
determined under Section 277 relating to 
suspensions of the period of limitation 
against the transferor,” and to the period 
extended by a valid waiver or consent 
under Section 276 (b) on the part of the 
transferor.“ Where no return or a false or 
fraudulent return has been filed by the 





u Park & Tilford, cited at footnote 9. 

122 Coffee Pot Holding Corporation v. Commis- 
sioner, cited at footnote 9. See, also, U. S. v. 
Aaron Garfunkel, 52 F. (2d) 727 (1931); U. 8. 
v. Fairall, 1 ustc { 201, 16 F. (2d) 328 (1926); 


U. 8S. v. Pann, 2 ustc 1 594, 23 F. (2d) 714 
(1927); Hatch v. Morosco Holding Company, 
Inc., 3 ustc J 1004, 50 F. (2d) 138 (CCA-2, 1931); 
U. 8S. v. Oscar Frommel & Brother, 50 F. (2d) 
73 (CCA-2, 1931), cert. den. 284 U. S. 647, VI-2 
CB 95. 

3 Rowan Drilling Company, 
note 9. 

14 Cited at footnote 7. See, also, Kohlhase v. 
Commissioner and Puget Sound National Bank 
of Tacoma, cited at footnote 7. 

15 Woodley Petroleum Company et al., Ameri- 
can Locker Company, Wells-Elkhorn Coal Com- 
pany, American 8. 8. Company v. Wickwire 
Spencer Steel Company, American Equitable 
Assurance Company, Wayne Body Corporation, 
R. T. Buzard v. Helvering, Alexander T. Sokolow 
et al., Keener Oil & Gas Company, C. T. Mc- 
Daniel et al., Continental Oil Company v. U. S8., 
Hoosac Mills Corporation, Emily King Parker, 
Bernard Pearl, Olympic Refining Company, Es- 
tate of Carrie M. Botts, Commissioner v. Erle 
Gerard, USL Battery Corporation, Puget Sound 
National Bank of Tacoma, U. 8S. v. Continental 
National Bank & Trust Company, Brooks v. 
Driscoll, California Iron Yards Corporation v. 
Commissioner, all cited at footnote 7; Rowan 
Drilling Company, cited at footnote 9; Francis 
E. Drake, CCH Dec. 8524, 30 BTA 475 (1934); 
Marie M. Sanborn, CCH Dec. 10,656, 39 BTA 
721 (1939), aff'd 40-1 ustc { 9173, 108 F. (2d) 
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cited at foot- 


311 (CCA-8); First National Bank of Chicago 
v. Commissioner, 40-1 ustc { 9472, 112 F. (2d) 
260 (CCA-7), aff’'g CCH Dec. 10,780-B, 40 BTA 
1378, cert. den. 311 U. S. 691 (1940); U. 8. 0 
Evans, 40-2 ustc § 9417 (DC Ky.); Isaac Michael 
Green, CCH Dec. 7681, 26 BTA 719 (1982), 
appeal dismissed 75 F. (2d) 1014 (CCA-9, 1935); 
cf. George F. Krug, CCH Dec. 8661, 30 BTA 
1376 (1934), aff'd 35-2 ustc f 9469, 78 F. (2d) 
57 (CCA-9). 

16 A, Cellers et al., W. O. Menger, R. W. 
Crosman, England Walton & Company, Inc., 
Keener Oil & Gas Company, Charles Havard, 
Bernard Pearl, Continental Oil Company 2. 
U. 8., Hoosac Mills Corporation, Wells-Elkhorn 
Coal Company, American Equitable Assurance 
Company, Kizzie Gordon, USL Battery Corpora 
tion, Lillie M. Jones, Helen Epstein, Rite-Way 
Products, Inc., American 8. 8S. Company 2. 
Wickwire Spencer Steel Company, Anne Gatto, 
all cited at footnote 7; Continental Oil Com 
pany, CCH Dec. 6974, 23 BTA 311 (1931), rev'd 
68 F. (2d) 750 (CCA of D. C., 1933); Lang 
Body Company of Delaware, CCH Dec. 53%, 
17 BTA 245 (1929), appeal dismissed 51 F. (2d) 
1079; Rowan Drilling Company, cited at foot- 
note 9; Francis E. Drake, cited at footnote 15; 
U. S. v. Morris L. Markowitz, 40-2 ustc { 9659, 
34 F. Supp. 827; J. A. McPherson v. Commis 
sioner, 3 ustc { 860, 54 F. (2d) 751 (CCA4, 
1932); Charles D. Jaffee, CCH Dec. 5468, 1! 
BTA 675 (1929), aff'd 45 F. (2d) 679 (CCA 
1930). See, also, G. C. M. 2408, VI-2 CB %. 
Cf. Jonathan Godfrey, J. A. Kemp, Lillie 
M. Jones, Oswego Falls Corporation, Herman 
Frost, John A. Davis, Keener Oil & Gas Com 
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2 
Insurance proceeds are deemed to 
be transferred to the beneficiary 
on the date of the insured’s death 
for the purpose of determining trans- 
feree liability under Section 311 
(a) (1) of the Internal Revenue Code. 
* 


transferor, the tax may be assessed against 
him at any time under Section 276 (a), so 
that in such case—assuming no assessment 
has been made against the transferor—an 
assessment could be made at any time 
against the transferee.” Also, where the 
transferor omits from his income tax re- 
turn amounts properly includible therein in 
excess of 25 per cent of the gross in- 
come stated in the return, then the period 
of limitation provided in Section 275 (c) 
for assessment against him is five years 
after the due date of filing the return; and 
Section 311 (b) (1) extends this five-year 
period an additional year for assessment 
against a transferee.* A jeopardy assess- 
ment against the transferor neither shortens 
nor lengthens the period for assessment 
against him or his transferee.” 


(Footnote 16 continued) 
pany, W. W. Cleveland, all cited at footnote 7; 
George F. Krug, cited at footnote 15; South- 
western Investment Company, CCH Dec. 5864, 
19 BTA 30 (1930); Barron-Anderson Company, 
CCH Dec. 5463, 17 BTA 686 (1929); T. W. 
Warner Company, CCH Dec. 6030, 19 BTA 872 
(1930); South Penn Oil Company, CCH Dec. 
6391, 20 BTA 1180 (1930); Equitable Gas Com- 
pany, CCH Dec. 6887, 22 BTA 1268 (1931); 
D. J. Gray, 31 BTA 580 (1934); Camp Manufac- 
turing Company, CCH Dec. 7435, 25 BTA 537 
(1932); Union Shipbuilding Company, CCH Dec. 
11,731, 48 BTA 1143 (1941). 

" Norwich Woolen Mills Corporation, CCH 
Dec. 5647, 18 BTA 303 (1929); August Belmont 
Hotel Company, CCH Dec. 5724, 18 BTA 643 
(1930); Hill Goldwater, CCH Dec. 6416, 21 BTA 
7% (1930); H#. J. Lorie, CCH Dec. 6524, 21 BTA 
612 (1930); The Amalgamated Sugar Company, 
CCH Dec. 7180, 24 BTA 143 (1931); Will T. 
Caswell and Frederick L. Watson, cited at foot- 
note 7; Ruth Halle Rowen, CCH Dec. 19,151, 
18 TC 874 (1952); George F. Krug, cited at 
footnote 15. 

®% Ella S. Burrows, cited at footnote 7. 

eH. B. Teague, cited at footnote 7. 
Mertens, work cited at footnote 7, Sec. 
33.26, p. 516; Archibald and Henry L. Sherrod, 
CCH Dec. 5180, 16 BTA 622 (1929); F. Kieser 
& Son Company, Inc., CCH Dec. 4853, 15 BTA 
389 (1929) ; Kentucky Oil Corporation, CCH Dec. 
6624, 21 BTA 1150 (1931), appeal dismissed 
9 F. (2d) 1055 (CCA-6, 1932): Louis C. Rallo, 
2 BTA 799 (1930): J. P. Quirk, CCH Dec. 
17,948, 15 TC 709 (1950). 

“This actually seems to be the reason for 
the decision in U. S. v. Lynne Marx Gilmore, 
cited at footnote 2, although this is not appar- 
ent from the court’s conclusions of law. In 


“Dead” Tax 


Although assessment against the trans- 
feror is not a prerequisite to assessment 
against the transferee, there can be no 
transferee liability unless at the time of 
the transfer of assets there was in existence 
a tax liability on the part of the transferor.” 
Therefore, it seems clear that if at the time 
the assets are transferred the statute of 
limitations had already run with respect to 
assessment against the transferor, at that 
time there would be no tax liability on the 
part of the transferor; and, consequently, 
there would be no transferee liability on 
the part of the recipient of such assets 
under Section 311 (a) (1), and the provi- 
sions of Section 311 (b) (1) would not 
apply.” 


However, it is not necessary that the tax 
liability of the transferor be known at the 
date of transfer of the assets in order to 
have a transferee liability. It is settled that 
transferee liability will extend to taxes im-— 
posed against the transferor retroactively 
for tax years prior to the date of transfer.” 


Thus, it is of first importance to deter- 
mine the date of transfer of the assets by 
the taxpayer or his estate to the person 
against whom the government may attempt 


this case the insured had died on January 14, 
1945, and deficiency assessments were made 
against the insured’s estate on December 19, 
1947, for income taxes due in 1943 and 1944 
(presumably those payable on March 15, 1943 
and 1944). There are no reported facts to show 
that any statute of limitations, other than that 
provided by Sec. 275(a), applied. Thus, the 
assessments were ineffective because they were 
made after the period of limitation had ex- 
pired. Being ineffective against the taxpayer, 
they were ineffective against the beneficiary of 
proceeds of insurance on his life, whether or 
not she could have been considered tc be a 
transferee. If, however, the December 19, 1947 
assessments were timely, then they also may 
have been timely against the beneficiary as a 
transferee under Sec. 311(b)(1). See _ foot- 
note 24. 

22 Mertens, work cited at footnote 7, Sec. 
53.09, p. 497; Hlbert E. Scott v. Commissioner, 
41-1 ustc f 9243, 117 F. (2d) 36; U. 8. v. R. EZ. 
Armstrong, 1 ustc { 306, 26 F. (2d) 227 (CCA-8, 
1928); U. S. v. McHatton, 1 vustc § 35, 226 F. 
602 (1920); Continental Baking Company v. 
Helvering, 35-1 vustc { 9220, 75 F. (2d) 243 
(CCA of D. C.), aff’'g CCH Dec. 8517, 30 BTA 
354: R. H, Wyche, CCH Dec. 9733, 36 BTA 414 
(1937) ; Borall Corporation, CCH Dec. 15,460(M), 
5 TCM 933 (1946), aff'd 48-1 ustc { 9262, 167 
F. (2d) 865 (CA-2); Charles E. Smith & Sons 
Company, CCH Dec. 15,799(M), 6 TCM 529 
(1947), aff'd 50-1 ustc ] 9470, 184 F. (2d) 1011 
(CA-6); Regina Fisher, CCH Dec. 15,794(M), 
6 TCM 507 (1947): Hdna M. Reinhardt, CCH 
Dec. 19,650(M), 12 TCM 510 (1953); Albert S. 
Swartz, CCH Dec. 19,599(M), 12 TCM 430 
(1953): California Iron Yards Corporation v. 
Commissioner, cited at footnote 7. Cf. U. S. 
v. Lynne Marx Gilmore, cited at footnote 2. 
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to make a transferee assessment. In the 
case of ordinary assets transferred by the 
taxpayer or by the executor or administra- 
tor of his estate, the date of actual transfer 
or distribution is the crucial date in deter- 
mining transferee liability.* But in the case 
of life insurance, proceeds paid by an in- 
surance company to a beneficiary, the date 
of the insured taxpayer’s death is the crucial 
date in determining transferee liability on 
the part of the beneficiary.* In other words, 
the insurance proceeds are deemed to be 
transferred to the beneficiary on the date 
of the insured’s death for the purpose of 
determining transferee liability under Sec- 
tion 311 (a) (1). 


With these rules before us, let us sup- 
pose that a taxpayer during his lifetime 
has made what he believes to be adequate 
provision for his dependents after his death 
through the purchase of $200,000 of insur- 
ance on his own life payable to his wife as 
revocable beneficiary. Suppose, also, that 
he calculated what he believed to be his 
federal income tax for the year 1950 and 
filed-a timely return thereof by March 15, 


1951. Then, on March 12, 1954, he dies, 
leaving no assets (other than the life insur- 
ance) and no known or visible debts, happy 
in the belief that his wife and family will 
be able to live out their lives comfortably 
with the insurance proceeds his death will 
provide. Let us assume such policy pro- 
ceeds are promptly paid to the widow by 
the insurance company on March 17, 1954, 
In December, 1953, however, the Internal 
Revenue Service commences an investiga- 
tion of his return of 1950 income and on 
April 10, 1954, concludes that there is a tax 
deficiency of $100,000. Whereupon, the dis- 
trict director of internal revenue makes a 
transferee assessment upon the bereaved 
widow on August 30, 1954, for the deceased 
husband’s 1950 tax deficiency. In my opin- 
ion, such assessment upon the widow is 
proper, and the tax deficiency can be col- 
lected from her to the extent that payment 
of the insurance proceeds to her renders 
the decedent’s estate insolvent or unable to 
pay the tax deficiency at his death (that is, 
to the extent of $100,000), in spite of the 
fact that under the supposed circumstances 
the statute of limitations in Section 275(a) 





*3In Mertens, work cited at footnote 7, Vol. 
9, Sec. 53.14, p. 501, it is stated: ‘‘The dis- 
tributees of the estate of a deceased taxpayer 
are transferees’’ within the contemplation of 
Code Sec. 311(a)(1) and Regs. 118, Sec. 39.311-1 
(b). State law is not controlling in deter- 
mining whether or not a person is a trans- 
feree under said Sec. 311(a)(1); see Pyle, work 
cited at footnote 1, p. 187, and cases cited 
thereon. In the case of an estate it is the 
distribution of the assets which renders the 
estate insolvent where the decedent’s federal 
tax liability exceeds the amount of the undis- 
tributed assets; see Lulu Vance Baumgartner, 
cited at footnote 7: Helen Dean Wright, cited 
at footnote 9; Estate of Paul M. Vandenhoeck, 


CCH Dec. 14,150, 4 TC 125 (1944); Estate of 
Carrie M. Botts, cited at footnote 7; Bell v. 
Commissioner, 36-1 ustc § 9122, 82 F. (2d) 499 
(CCA-3), where executor distributed estate 


funds to himself as trustee under an order of 
the state probate court, and it was held that he 
was liable as a transferee under Sec. 311(a)(1), 
the court stating that in such case the transfer 
took place when the probate court entered its 
order ‘‘in just as true a sense of that word as 
though the funds had been physically delivered 
from one person to another.’’ See, also, Paul, 
Federal Estate and Gift Taxation (1942), Vol. 1, 
Sec. 13.46. Further, Sec. 311(c) provides that, 
if the taxpayer is "deceased, ‘‘the period of 
limitation for assessment against the taxpayer 
shall be the period that would be in effect had 
death . . . not occurred,’’ and Sec. 312(a) pro- 
vides that ‘‘upon notice to the Commissioner 
that any person is acting in a fiduciary capac- 
ity such fiduciary shall assume the powers, 
rights, duties, and privileges of the taxpayer 
in respect of a tax imposed by this chapter 
[that is, the income tax] (except as specifically 
provided and except that the tax shall be col- 
lected from the estate of the taxpayer), until 
notice is given that the fiduciary capacity has 
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terminated.’’ Regs. 118, Sec. 39.312-1(c) defines 
“‘fiduciary’’ to include an executor and an ad- 
ministrator. These sections require the conclu- 


sion that, for purposes of determining transferee 
liability, the actual transfer or distribution of 
the personal assets of an estate by the executor 
or administrator thereof is the legal equivalent 
of a transfer by the taxpayer himself. Thus, 
a transfer of such assets by the taxpayer or 
by the executor or administrator of his estate 
after the statute of limitations has expired as 
to assessment against the taxpayer or his 
estate will not result in transferee liability 
under Sec. 311(a) (1). 


24 Pyle, article cited at footnote 1, pp. 189, 
191. If in the case of U. S. v. Lynne Mara 
7ilmore, cited at footnote 2, the decedent's 
estate was insufficient at the date of his death 
on January 14, 1945, to pay the federal estate 
and income taxes (though unknown at that 
date but subsequently timely assessed), then 
the beneficiary would have been liable as a 
transferee under Sec. 311(a)(1) for such portion 
of the life insurance proceeds as would have 
been necessary to satisfy the tax deficiencies. 
I agree with the district court in that case that 
‘neither the deceased nor his estate had any 
property or rights to property in the policies 
of insurance, nor the proceeds thereof, on 
December 19, 1947’’ when the income tax 
deficiencies were assessed. However, this is 
not e proper basis for concluding that the 
beneficiary is not liable as a transferee under 
See. 311(a)(1). On the reported facts (assuming 
the assessments were not timely made) the final 
result of the case is correct; but (assuming 
the assessments were timely made) it is very 
possible that the beneficiary had transferee 
liability. In any event, the decision in this 
case should not be accorded much weight in 
the absence of more facts which do not appear 
in the opinion. : 


IL J—April, 1954 





It is 
bility 
the « 


otde 


of tl 
(Mar 
respe 
payel 
Af 
the t 
is no 
migh 
runn 
wido 
insur 
(1) « 
payet 
of e 
sural 
the | 
direc 
agai 
a | 
until 
have 
Mar 


If 
by 1 
defic 
ferec 
susp 
tatio 
videc 

If. 
paye 
1954 
men 
ficia 
had 


N 





Cory 
ginic 
R.V 
Cola 
man 
A. I 
Gola 
Eng 
Carr 
Emi 


“De 








dies, 
sur- 


Ppy 
will 
ably 
will 
pro- 


954. 
‘ral 
Higa 
1 on 
. tax 
dis- 
es a 
ived 
ased 
pin- 
v is 
col- 
nent 
ders 
e to 
t is, 
the 
nces 
5 (a) 


fines 
- ad- 
aclu- 
eree 
n of 
utor 
lent 
hus, 
r or 
state 
d as 

his 
ility 


189, 
Tara 
ont’s 
eath 
state 
that 
then 
is a 
‘tion 
have 
cies 
that 
any 
icies 

on 
tax 
s is 
the 
nder 
ning 
final 
ning 
very 
eree 
this 
t in 
pear 








It is not necessary that the tax lia- 
bility of the transferor be known at 
the date of transfer of the assets in 
otder to have a transferee liability. 


of the Code expired on March 16, 1953 
(March 15, 1953, being a Sunday), with 
respect to an assessment against the tax- 
payer himself. 

After March 16, 1953, assessment against 
the taxpayer or his estate is barred. if there 
is no evidence of fraud or other facts which 
might result in extending or suspending the 
running of this period. The taxpayer’s 
widow became liable as a transferee of the 
insurance proceeds under Section 311 (a) 
(1) on March 12, 1954—the date of the tax- 
payer's death—to the extent of the smaller 
of either the tax deficiency or the in- 
surance proceeds (in this particular case, 
the $100,000 tax deficiency). The district 
director could not make an assessment 
against her as transferee before March 
12, 1954, since she was not a transferee 
until that date, and such assessment would 
have to be made against her on or before 
March 15, 1955, to be valid. 

If no transferee assessment were made 
by the district director, he could mail a 
deficiency notice to the beneficiary as trans- 
feree by March 15, 1955, which would 
suspend the running of the period of limi- 
tation for assessment against her as pro- 
vided in Code Sections 272 (a) and 311 (d).* 

If, however, in this case the insured tax- 
payer had died on or after March 17, 
1954, in my opinion no transferee assess- 
ment would be valid as against his bene- 
ficiary, since on the date of his death he 
had no enforceable tax liability. 


Now, let us assume the same facts as 
in the previous example, except that the 


insured dies on January 10, 1954, and his 
estate on the date of his death consists 
of $150,000 of assets in the form of per- 
sonal property, other than the $200,000 
of insurance proceeds payable to his widow. 
Thus, since his other estate assets are 
sufficient to satisfy his tax liabilities at the 
date of his death, no part of the insurance 
proceeds payable to the widow would be 
required for that purpose. Consequently, 
she cannot be held liable under Section 
311 (a) (1) of the Code as a transferee of 
any part of the insurance proceeds. Not 
having any transferee liability with respect 
to such proceeds, obviously the provisions 
of Section 311 (b) (1) of the Code are 
inapplicable. 


If, however, under the insured’s will the 
$150,000 of personal property also is left 
to the widow and ‘the executor of the in- 
sured’s estate actually distributes such 
assets to her on March 1, 1954—without 
first satisfying the insured’s tax deficiency 
—then the widow is liable under Section 
311 (a) (1) of the Code as a transferee of 
such assets to the extent of the $100,000 
tax deficiency. Section 311 (f) includes 
“legatee” and “distributee” within the de- 
finition of “transferee.” The widow be- 
comes liable as transferee of such assets 
as of March 1, 1954, even though no assess- 
ment was made against her husband or his 
estate. Thus, the government can proceed 
against her to satisfy her deceased hus- 
band’s tax deficiency out of these assets 
paid over to her. A transferee assessment 
against her or a deficiency notice sent to 
her by March 15, 1955, will be timely under 
Section 311 (b) (1) of the Code, even 
though the government does not determine 
the deficiency until after the assets are 
transferred to her. 

Ordinarily this would mean that the 
government could not reach the insurance 
proceeds under such circumstances, but 
could satisfy the insured’s tax deficiency 





% Continental Oil Company v. U. S., Anna 
B. Negus, Anne Gatto, City National Bank v. 
Commissioner, Marion Parsons Spencer, A. 
Cellers et al., Louis Costanzo, W. O. Menger, 
Sarah M. Hadley, Wells-Elkhorn Coal Company, 
Kathleen O’Brien, G. C. Barkley, Charles 
Havard, City National Bank v. Commissioner, 
J, A, Kemp, Jere R. Downing, Oswego Falls 
Corporation, American Locker Company, Vir- 
ginia Chase Weddell, Lulu Vance Baumgartner, 
R. W. Crosman, Wayne Body Corporation, Coca- 
Cola Bottling Company, Nora M. Carney, Her- 
man Frost, 375 Park Avenue Corporation, John 
A, Davis, Keener Oil &€ Gas Company, Maxwell 
Goldman, Newport Company, A. V. Stegeman, 
England Walton & Company, Inc., Estate of 
Carrie M. Botts, Hoosac Mills Corporation, 
Emily King Parker, USL Battery Corporation, 


“Dead” Tax 


Olympic Refining Company, Will T. Caswell, 
Puget Sound National Bank of Tacoma, Catha- 
rine D. Sharpe, C. T. McDaniel et al., Evelyn 
N. Moore, Hileen K. Vogel et al., Frieda 8. 
Warburg et al., American 8S. 8. Company v. 
Wickwire Spencer Steel Company, Flynn v. 
Commissioner, Charles H. Babcock, California 
Iron Yards Corporation v. Commissioner, Buzard 
v. Helvering, W. W. Cleveland, cited at foot- 
note 7: B. F. Fairless, Springfield National 
Bank & Trust Company, Third National Bank 
& Trust Company of Springfield, Baur v. Com- 
missioner, cited at footnote 9; Francis LE. 
Drake, Marie M. Sanborn, George F. Krug, 
cited at footnote 15; Virginia H. Parmelee, 
cited at footnote 6; Mary J. Burrell Estate 
et al., CCH Dec. 13,945(M), 3 TCM 489 (1944), 
Dkt. Nos. 1393-1396. 
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only out of the other assets transferred to 
the widow. However, let us assume that 
the widow disposes of the $150,000 of per- 
sonal property on July 12, 1954, so that 
when the transferee assessment in the 
amount of $100,000 is made against her on 
August 30, 1954, she has no property in 
her possession except the $200,000 of in- 
surance proceeds paid to her on March 
17, 1954, by reason of her husband’s death 
on January 10, 1954. It is merely the maxi- 
mum extent of her transferee liability that 
is measured by the value of the assets dis- 
tributed to her on March 1, 1954. The 
fact that the transferee may have disposed 
of the transferred assets which created her 
liability is immaterial.” 

Such transferee liability can be enforced 
by means of distraint or a civil action in 
equity under Section 3678 of the Code out 
of any property or property rights owned 
by the widow. That would, of course, in- 
clude the insurance proceeds. Thus, the 
government can satisfy the widow’s trans- 
feree liability as to the “other assets” out 
of so much of the insurance proceeds as 
are equal to the amount of the tax deficiency 
or the amount of the “other assets” trans- 
ferred to her, whichever is the smaller, even 
though she had no transferee liability as 
to the insurance proceeds because the in- 
sured’s estate was solvent and fully able to 
pay the tax deficiency at the date of his death. 


If under the facts in the preceding para- 
graphs the widow, as_ beneficiary, had 


elected under the policy provisions to haye 
the insurance proceeds payable to her in 
monthly instalments for a period certain 
or during her lifetime, it is my opinion 
that her transferee liability of $100,00 
would have to be satisfied by distraint or 
by civil action under Section 3678 out of 
each instalment as it becomes due—unless 
she has a right to commute future instal- 
ments, in which latter event she can be 
forced by the district court under sub- 
sections (c) and (d) of Section 3678 to 
exercise such right for the benefit of the 
government in satisfaction of such liability. 


If in the example in the preceding para- 
graphs the personal property of $150,000 
were distributed to the widow on or after 
March 16, 1954, then there would be no 
transferee liability on the part of the widow 
as to such assets; and, accordingly, the in- 
surance proceeds could not be reached 
by the government. 

Thus, we reach the legally logical con- 
clusion that even though a tax deficiency 
has not been assessed against the insured 
tax delinquent himself—and has not even 
been calculated by the time of his death—under 
proper circumstances it can be enforced 
against the beneficiary of life insurance 
proceeds after the taxpayer’s death, in 
spite of the fact that the beneficiary actu- 
ally may have no transferee liability as to 
such insurance proceeds under Section 3ll 


(a) (1) of the Code. [The End] 





“BELIEVE WHAT YOU PREACH” 


“We have depended in the past on 
‘order taking’ but business conditions 
have changed somewhat. We are no 
longer in a buyers’ market. However, 
this does not mean that the public has 
no money. 

“Recently the President of the United 
States told this nation, that our national 
income for 1953 was the highest in our 
history. And so what really makes this 
a selling market? People have gotten 
over the spending spree of recent years, 
following a period of high earnings and 
in turn follow the lean years of a de- 
pression. The answer is that we have 
got to get back to good old fashioned 
selling. 


“How is this to be done? Merchandise 
our product so appealingly, that it will 
compete favorably with the shiny tan- 
gibles. How do we do that? 
Motivation—the spirit of self preserva- 
tion is far stronger than an attractive 
shiny gimmick. Concentrate on that 
feeling. We are bound to be success- 
TRG. texas 


“Believe in your product, believe in 
your gospel, believe what you preach 
and most important protect your own in- 
come with the same degree of urgency that 
you inspire your prospects.”—Jules Lev, 
production manager, C. J. Simons and 
Company, in an address before the New 
Jersey Accident and Health Association, 
February 11, 1954. 





2° Mertens, work cited at footnote 7, Secs. 
53.07 and 53.39: Emma L. Gaestel, CCH Dec. 
15,605(M), 6 TCM 89 (1947): C. A. Hutton v. 
Commissioner, 3 ustc { 948, 59 F. (2d) 66 
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Dee. 
CCH 


(CCA-9, 1932), aff’'g CCH Dec. 6432, 21 


101; Estate of L. EH. McKnight, CCH 
15,736, 8 TC 871 (1947); Fada Gobins, 
Dec. 19,218, 18 TC 1169 (1952). 
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The Plight of the Transferee 


for Valuable Consideration 


By J. WILLIAM JANIS 


The author, who is a New York CPA, reviews the ap- 
plication of Internal Revenue Code Section 22 (b)(2) 
(A) and the possible need of amending it in the light of 


the growing social and economic needs of life insurance 


te of life insurance in the 

United States is today more widespread 
and on a larger scale than ever before. Each 
year sees a steady increase in the purchase 
f life insurance. At the end of 1952 there 
were 88 million policyholders in this country, 
9 more than 1% times the number in 1925, 
aid nearly more than nine times the 1900 
total. Its value as a form of indemnity and 
and a source of financial security—especially 
inthe light of present living costs and taxa- 
tion—is being recognized every day. 

Behind this growth is the ever-increasing 
number of articles, books and other sources 
f information advocating the advantage of 
life insurance ownership for personal and 
business use. The estate planner and the 
consultant on partnership and corporate af- 
fairs are some of the people who know the 
advantages of properly planned insurance 
ownership. The Internal Revenue Code, too, 
has recognized the social and economic need 
of life insurance by exempting from income 
iaxation amounts received under a life in- 
surance contract paid by reason of the death 
of the insured.” 

With this growth of life insurance, there 
arises a greater need at times for legitimate 
transfer of life insurance ownership of both 
a personal and a business nature. It.is in- 
teresting to note that the average duration 
of life insurance ownership is a relatively 
lng one. For example, in an analysis of 
death claim payments originating in the month 


of June, 1953 (this is exclusive of payments 
maturing during the lifetime of the insured” 
on ordinary life insurance contracts, more 
than 52 per cent of the policies had been 
owned for 20 years or more, and 79 per cent 
for a period of ten years or more.* 


During this period of ownership events 
certainly can change the original need for 
life insurance ownership that might neces- 
sitate the transfer to other interested parties. 
Additions or losses in the family group, an 
alteration of business needs—many enter- 
prises can come and go in the course of 20 
years or more, with the result that transfers 
of the life insurance ownership might be 
necessary and desirable. 


When this transfer is effected by valuable 
consideration the transferee falls heir tc 
many tax disadvantages. Because the trans- 
feree, for valuable consideration, is suspected 
of speculative intentions, the Code today, 
as has been successfully contended in the 
courts by the Commissioner, does not en- 
tirely exempt the life insurance proceeds of 
a transferee for valuable consideration.* 


It is the purpose of this article to review 
the application of this Code section of the 
law and the possible need of amending it in 
the light of the growing social and economic 
needs of life insurance. As it stands today, 
the law can serve as a hidden trap with 
disastrous results for the unwary transferee 
for valuable consideration. 





\Life Insurance. Fact Book 1953 (Institute of 
Life Insurance). 
*Code Sec. 22(b) (1). 


Valuable Consideration 


3 Institute of Life Insurance, letter to author 
dated October 13, 1953. 
* Code Sec. 22(b) (2) (A). 
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The Law Today 


Section 22(b)(2)(A) provides that in cases 
where a life insurance endowment, or an- 
nuity contract, is transferred for a valuable 
consideration, only the actual value of such 
consideration and the amount of premium 
and other sums subsequently paid by the 
transferee shall be exempt from taxation. 
As amended by the 1942 Revenue Act, it is 
provided in this section that “the preceding 
sentence shall not apply in the case of such 
a transfer if such contract or interest therein 
has a basis for determining gain or loss in 
the hands of a transferee determined in 
whole, or in part, by reference to such basis 
of such contract or interest therein in the 
hands of the transferor.” 

Briefly, this was inserted to cover trans- 
fers resulting from gifts, or arising out of 
tax-free reorganizations. There are hidden 
dangers involved in this provision which 
will be discussed below. The only excep- 
tion the Bureau has made involving trans- 
fers for valuable consideration is in regard 
to the insured as the transferee.’ This ex- 
ception the most powerful 
Weapon in avoiding the impact of a severe 
tax liability under Section 22(b)(2)(A). As 
will be shown, it is the guiding thought in 
any tax planning of life insurance transfers 
for valuable consideration. 


proves to be 


What Is Valuable Consideration? 


One of the vexing problems involved in 
the transfer is the fact that the transaction 
is open to attack as to the adequacy of the 
consideration. When the transfer occurs in 
the ordinary course of business and is “bona 

5TI. T. 3212, 1938-2 CB 65. 

® Regs. 108, Sec. 86.8. 

™Regs. 108, Sec. 86.19(i). This section fur- 
nishes four examples of possible valuation: 

(1) A donor purchases from a life insurance 
company, for the benefit of another, a life 
insurance contract, or a contract for the pay- 
ment of an annuity; the value of the gift is 
the cost of the contract. 

(2) An annuitant, having purchased from a 
life insurance company a single-payment an- 
nuity contract by the terms of which he was 
entitled to receive payments of $1,200 annually 
for the duration of his life, five years subse- 
quent to such purchase, and when, at the age 
of 50 years, gratuitously assigns the contract. 
The value of the gift is the amount which the 
company would charge for an annuity contract 
providing for the payment of $1,200 annually 
for the life of a person 50 years of age. 

(3) A donor owning a life insurance policy on 
which no further payments are to be made to 
the company (for example, a single-premium 
policy or paid-up policy) makes a gift of the 
contract. The value of the gift is the amount 
on the life cf a person of the age of the insured. 
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fide,” at arm’s length, and free from any 
donative intent, it is considered to be “for 
an adequate and full consideration in money 
or money’s worth.” * Greater difficulty arises 
outside the ordinary course of business in 
the case of related individuals where it is 
difficult to disclaim donative intent. 

The valuation, as prescribed in the estate 
and gift tax regulations, determines the 
amount of consideration necessarily involved. 


Plight of Individual Transferee 


While the transferor might be motivated 
by the estate tax savings resulting from the 
sale of the insurance policy, the existence 
of inadequate consideration without the ab- 
sence of any donative intent would serve to 
include in his estate part of the life insur- 
ance proceeds under the “premium payment 
test.” The rule is “for the purpose of deter- 
mining the portion of insurance purchased 
by the decedent where the decedent trans- 
ferred, by assignment or otherwise, a policy 
of insurance, the amount paid directly or 
indirectly by the decedent shall be reduced 
by an amount which bears the same ratio to 
the amount paid directly, or indirectly, by 
the decedent before such transfer as the con- 
sideration in money, or money’s worth, re- 
ceived by the decedent for the transfer bears 
to the value of the policy at the time of the 
transfer.” ® 

In other words, X transferred to his daugh- 
ter a $50,000 life insurance policy on his life 
requiring an annual premium of $1,200. At 
the time of the transfer, he had paid $18,000 
in premiums and sold the policy to his daughter 


for $8,000 with the value being $12,000. The 


(4) A gift is made four months after the last 
premium due date of an ordinary life insurance 
policy issued nine years and four months prior 
to the gift thereof by the insured, who was 
35 years of age at the date of issue. The gross 
annual premium is $2,811. The computation 
follows: 


Terminal reserve at end of tenth year $14,601.00 
Terminal reserve at end of ninth year 12,965.00 


Increase ah $ 1,636.00 
One third of such increase (the gift 

having been made four months fol- 

lowing the last preceding premium 

due date) is e $ 545.33 
Terminal reserve at end of ninth year 12,965.00 
Interpolated terminal reserve at date 

of gift 


Pad aac a $13,510.33 
Two thirds of gross premium ($2,811) 


1,874.0 


Value of the gift . $15,384.33 


8 Regs. 105, Sec. 81.27(a) (2). 
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daughter is deemed to have paid $12,000 of 
this premium ($8,000/12,000 x 18,000) and 
the remainder of $6,000 is attributed to X. 
If he should die five years later, after five 
ditional premiums had been paid by the 
faughter, a total in premiums would have 
heen paid by both of them in the amount of 
24.000. Since $6,000 of premiums is attrib- 
ited to X, then one fourth ($6,000/24,000) 
§ the proceeds are includible in his estate, 
$12,500. The daughter, too, feels the tax 
mport of this poorly planned transfer for 
she is subject to income tax on the proceeds 
she receives in excess of her consideration 
and subsequent premiums paid. In this ex- 
ample, it would be $36,000 ($50,000 less 
$000 consideration plus $6,000 additional 
wemiums paid). 

Generally, no tax advantage results in 
situations like the above even where there is 
dlequate consideration involved and the pro- 
reeds are removed entirely from taxation in 
the estate. The income tax liability that de- 
sends on the transferee will set aside any 
lax savings to the estate. There is no ques- 
fon that the daughter has an “insurable 
interest” in her father’s life and would enjoy 
the benefits of Section 22(b)(1)}(A) in any 
mirchase of insurance the life of her 
father. In addition, if the purchase was made 
mt of her own funds the question of the 
‘premium payment test” could not be raised 
s to including the proceeds of the life policy 
n her father’s estate. However, due to some 
trange “logic” in the law this does not apply 
0 transfers for a valuable consideration and 
vyhen the availability of new insurance is not 
resent because ofan uninsurable factor, there 
snothing to do but “leave well. enough alone.” 

In the case of Estate of Pritchard, CCH 
Dec. 14,181, 4 TC 204, the court was called 
m to decide “whether the payment of ap- 
roximately $10,000 is full and adequate con- 
ideration for the transfer of insurance 
policies insuring for $50,000 the life of a 
middle-aged man who is known to be suffer- 
mg from cancer, and who has just been 
msuccessfully operated upon for the re- 
moval of a malignant growth.” The de- 
tedent, a well-known physician, was aware 
if his condition, and died approximately 30 
lays after the transfer of the life policies 
vas made. 


on 


Although the court was not called upon 
0 make an exact valuation of the policies 
N question, it concluded that “a considera- 
tion of all the economic benefits acquired 
ly the transferee in the instant case leads 
Nevitably to the conclusion that the con- 
‘ideration paid by her was in view of the 


Valuable Consideration 


special fact, neither full nor adequate.” As 
a result, it was held that the transfer of 
the policies was made in contemplation of 
death and the value so transferred was prop- 
erly included in the decedent’s estate for 
estate tax purposes. 

Mrs. Pritchard was now in a very vulner- 
able situation because of (b) 
(2) (A). It appeared that not only had 
little been gained by the transfer, but also 
a high cost would be incurred for what was 
attempted. 
ended when it was 
Pritchard, CCH Dec. 


1125, that since there 


Section 22 


However, her plight was soon 


decided in Myra H. 
14,205 (M), 3 TCM 
had been no effective 
transfer for estate tax purposes there was 
no ground for holding, on the same facts, 
that there was such a transfer for income 
tax purposes. The benefits of Section 22 
(b) (3) were accorded Mrs. Pritchard with 
the result that the policies were deemed to 
have been acquired “by gift, bequest, devise 
or inheritance” rather than by purchase, and 
as such were exempt from taxation. 

The lesson to learn from this case is 
that where new insurance is not available 
because of uninsurability and a transfer is 
contemplated for valuable consideration, a 
review of the reason for the lack of physical 
qualifications should be made in the light of 
the “contemplation of death” test. 

In a more recent case (Grace R. Maxson 
Hall, CCH Dec. 16,874, 12 TC 419), neither 
the taxpaver nor the government raised the 
issue of transfer for valuable consideration, 
but the court held that such was what had 
occurred and the taxpayer was entitled to 
an exemption of “other sums subsequently 
paid by the transferee.” This case is par- 
ticularly interesting because of the pro- 
cedures that can be taken by the taxpayer 
when there are outstanding loans in existence. 

The taxpayer in this situation, at the 
time of her husband’s death, was 41 years 
of age and, as evident from the steps she 
took in regard to the settlement options in 
the her husband’s insurance 
policies, was in good health. Under seven 
life insurance policies which had matured 
by reason of her husband’s death, Mrs. Hall 
elected to receive for a period of years and 


proceeds of 


thereafter, as long as she lived, periodic 
payments based on her life expectancy at 
the time of her husband’s death. On all of 
these seven policies there were insurance 
loans outstanding. From the proceeds of 
other insurance policies that she had re- 
ceived in a lump sum, Mrs. Hall paid off 
the outstanding loans. As a result, she was 
able to secure periodic payments larger than 
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otherwise obtainable under the net available 
proceeds of the policies. 


It was this action that brought Mrs. Hall 
into conflict with the Commissioner. For 
the next seven years the taxpayer, relying 
on Section 22 (b) (1) (A) and cases up- 
holding that periodic payments, arising out 
of proceeds of policies payable on death are 
exempt,’ never reported the receipts as tax- 
able income to the government. 

The government contended that part of 
the periodic payments received from the 
insurance company by Mrs. Hall did not 
constitute amounts received “by reason of 
the death of the insured” and therefore 
cases based on this section of the law are 
not applicable. In other words, the govern- 
ment took the position that the portion of 
periodic payments attributable to the pay- 
ment of the decedent’s debts were “amounts 
received as an annuity” within the meaning 
of the second sentence of Section 22 (b) (2) 
(A), and as such were not totally exempt. 
It was conceded that the remaining por- 
tion of the periodic payments was within 
the tax exemption status afforded by Sec- 
tion 22 (b) (1) (A). 

The court disagreed with the Treasury 
Department’s contention that a purchase of 
an annuity had resulted in the payment of 
the decedent’s debts, and were of the opin- 
ion that such annuity rights accrued under 
the provision of the existing policies and 
that no new contractual relationship had 
resulted. However, the full implication of 
what had occurred in this transaction was 
still to be expressed. Here, said the court, 
was a case of a transfer for a valuable con- 
sideration of interests in the insurance 
policies within the meaning of the third 
sentence of 22 (b) (2) (A) which limited 
the exemption granted by Section 22 (b) 
(1) (A): In essence, Mrs. Hall was, as to 
the periodic payments, attributable to the 
payment of the debt a “transferee of a bene- 
ficial interest for a consideration paid by 
her.” Thus, as to this designated portion 
of the payments there would be no tax 
consequence until the transferee cost had 
been recovered. 

Despite the decision, Mrs. Hall’s actions 
had not been in vain. It would seem that 
in a situation where the facts. are similar 
to the ones in this case the payment of 
the outstanding loans can be an advisable 
procedure. Here, we have a young widow, 
with a good life expectancy, obviously in- 


terested in obtaining the maximum life. 
time security. Instead of investing the lump 
sums provided by some of the life insurance 
policies and incurring the tax liabilities on 
the income thereon, the money is applied 
to the loans. The result based on the au- 
thority of the Hall case is the enjoyment 
of tax-free income for many years with the 
additional feature of a guaranteed income 
for as long as one lives. 


Hidden Consequences to Donee 


If all the requirements of the law are 
met, a gift of life insurance can be accom- 
plished. However, Section 113 (a) (2) 
provides that a donee has the same basis 
for income tax purposes as the donor. Sec- 
tion 113 (a) (3) applies this same rule for 
gifts in trust. Thus in a case where the 
wife had purchased a policy from her hus- 
band and later transferred it to her daughter 
for “natural love and affection” the proceeds 
were taxable to the daughter in excess of 
the consideration and premiums paid by her 
mother.” It should be observed here, also, 
that when making gifts of policies to avoid 
being suspect under the third sentence of 
Section 22 (b) (2) (A) the use of any 
phrase such as “$1.00 and other valuable 
consideration” should not be used. 


‘Tax Benefit Rule’’ 


In ascertaining the actual value of con- 
sideration paid, the government will apply 
the “tax benefit rule” as it did in St. Louis 
Refrigerating & Cold Storage Company v 
U. S., 47-2 ustc J 9298, 162 F. (2d) 394. In 
this case the insurance policies were assigned as 
collateral security for a debt. Prior to the re- 
ceipt of the proceeds, the taxpayer had de- 
ducted the debt as bad, with resulting income 
tax savings. The court held that in computing 
the consideration paid, this recovery of a bad 
debt during the taxable year was a reim- 
bursement of losses incurred and must be 
included in gross income in the amount in 
excess of the consideration and premiums 
paid by the transferee. 


Endowment Contracts 


The above, so far, has dealt with proceeds 
paid from transfers for valuable considera- 
tion upon the death of the insured. In study- 
ing the tax consequences of endowment 
policies transferred for valuable considera- 





° Katherine C. Pierce, CCH Dec. 13,526, 2 TC 
832, aff'd 45-1 usrc § 9123, 146 F. (2d) 388; Law 
v. Rothensies, 46-1 ustc § 9224, 155 F. (2d) 13. 
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1” Alcy S. Hacker, CCH Dec. 9778, 36 BTA 638. 
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ion We move on to some uncertain ground. 
There are no specific provisions in the Code, 
Regulations or court decisions, and we must 
guide ourselves by the more general provisions 
of the law and their possible application. 


In addition to the insurance factor, en- 
dowment policies have an investment feature 
which serves as a source of income upon 
survival at the maturity of the policy. Dur- 
ing the last few years of most endowments, 
the insurance factor is low when compared 
with the available high cash values. Fre- 
quently one finds at this stage that in paying 
a premium the increased cash value is in 
excess of the premium with the result that 
one is “trading dollars for more dollars.” 


Because of this feature of endowment 
policies, the transferor can realize a gain 
on the transfer. Since life insurance and 
endowment policies are not specifically ex- 
cluded as a capital asset under Code Sec- 
tion 117, it would seem that the gain would 
be subject to the benefits of the percentage 
limitations. This could serve as an induce- 
ment to selling prior to maturity where a 
possible large gain exists and the insured 
desires the proceeds in a lump sum. 


The transferee for valuable consideration 
now faces the tax consequences of receiv- 
ing the proceeds during the insured’s life- 
time in excess of the consideration and 
subsequent premiums paid. Again resorting 
to the general provisions of the law—namely, 
Section 117—one cannot spell out a “sale 
or exchange,” as no new transaction has 
occurred and no new contractual relations 
resulted. On this basis the excess of the 
proceeds over the consideration and prem- 
ums paid by the transferee would be 


ordinary income. \ 


Where the proceeds of the endowment 
policy are paid under an installment option, 
it would seem that the same rules would 
apply to the transferee as to the insured 
with the only difference being in the de- 
termination of the cost basis. As it is 
generally advisable for the insured to elect 
an installment option before maturity, it 
would be advisable to the transferee to do 
so, too. When the election is made before 
the endowment matures, there has been no 
constructive receipt. The right to any re- 
ceipt of the maturity value has been ex- 
thanged for the right to the elected installment 
payments. This is contrasted with the 
situation where the option is elected after 
maturity and the maturity value is con- 
sidered constructively received. This has a 
resulting tax consequence. 


Valuable Consideration 


The difference between the proceeds and 
the transferee’s basis (consideration plus 
premiums paid) represents ordinary income. 
The transferee now has acquired a new 
basis in regard to any elected settlement 
options as the consideration for this elec- 
tion are the proceeds he has constructively 
received. If an option is elected based on a 
life expectancy factor, the 3 per cent annuity 
rule is applied, and since 3 per cent of the 
matured proceeds would be greater than 3 
per cent of the original consideration plus 
subsequent premiums paid, the transferee 
is in a decidedly less favorable tax position. 


If a fixed installment is elected, there 
would be, as in the case of the insured, no 
tax until the cost basis is recovered. It 
should be stated again that there is no 
specific ruling regarding the transferee’s 
basis but there seems to be some justification 
for it to be the consideration and premiums 
paid by him rather than the cash value 
when the election is made before maturity. 
An interesting question yet to be answered 
by the Bureau is in the case of where the 
insured is the transferee for valuable con- 
sideration. We know from our discussion 
above that proceeds paid on the insured’s 
death are exempt under Section 22 (b) (1) 
(A) when the insured is the transferee. 
Where amounts are paid during the life of 
the insured, is the cost basis the considera- 
tion paid by the insured and subsequently 
paid premiums, or the total premiums paid 
by the transferor and the transferee (the 
insured)? If the reasoning behind the 
present provisions in the law is based on 
the social desirability of insurance, especially 
where the insured has the ownership, it 
would seem, in this instance, he should be 
accorded the usually higher basis of total 
premiums paid. 


Partnerships 


Because of some of the inherent disad- 
vantages of the partnership form of doing 
business which occurs upon the death of one 
partner, life insurance is used frequently 
as a source of financial liquidity. Unlike 
the corporation, the life of the partnership 
is terminated and the disposition of the de- 
ceased partner’s interest is now necessary. 
With this in mind, the partners are wise 
in entering into buy-and-sell agreements 
providing for the manner of purchase of the 
interest of the first partner to die. When 
these agreements are supplemented by life 
insurance ownership, we find that the dis- 
advantages lurking in Section 22 (b) (2) 
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In G. C. M. 26379, the Treasury has 
ruled that the sale of a partnership 
interest should be treated as a sale 
of a capital asset under the provi- 
sions of Code Section 117. 


(A) are dangerously present because fre- 
quently the ownership rests with other than 
the insured and the element of valuable 
consideration can exist. 

For example, we can see the disadvantages 
to partner B in a partnership of A and B, 
where, because A is no longer insurable, 
B has acquired from A a policy on A’s life 
for the cash surrender value. As provided in 
Section 113 (a) (13) of the Code, the basis 
of property transferred to a partnership by 
a partner is the basis of the contributing 
partner. It would seem, therefore, ‘that a 
sounder tax arrangement can be accom- 
plished in the ownership of the life policies 
in the A and B partnership. The advisable 
step to be taken would be to have B trans- 
fer the policy on A’s life back to A for its 
cash value. As we know from ‘our discus- 
sions above, there is no subsequent income 
tax consequence on the proceeds when the 
insured purchases a policy on his own life. 
We know that A’s basis serves to exempt 
future proceeds upon his death. If the part- 
nership now receives this policy from A as 
a contribution to capital it acquires the 
same basis as that in the hands of A, and 
since the proceeds would be tax free under 
A’s ownership, they are accorded the same 
status for the partnership’s ownership. The 
policy on the life of insurable partner B 
should be transferred in a similar fashion. 

Now to continue the example as an illus- 
tration of further problems regarding the 
life insurance ownership. The partnership 
has prospered and it is decided to admit 
C as a new partner; he plans to make his 
contribution in cash. The question now 
arises as to whether a transfer for valuable 
consideration will take place in regard to 
the partnership ownership of insurance on 
the lives of A and B. The Treasury has 
unsuccessfully taken the position that a part- 
nership is merely a co-ownership of the 
assets of the partnership and not to be re- 
garded as a separate entity. The courts’ 
decisions on cases involving the sale of a 
partnership interest and a partner’s basis 
after withdrawal of a partner have all ad- 


1G. C. M, 26379, 1950-1 CB 58. 
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hered to the concept of a separate entity 
In a recent ruling,” the Treasury has recog. 
nized that “the overwhelming weight of au- 
thority is contrary to the position heretofore 
taken by the Bureau,” and has ruled that the 
sale of a partnership interest should be treated 
as a sale of a capital asset under the provisions 
of Section 117 of the Internal Revenue Code, 

Thus, where there is modification in the 
partnership agreement upon the admittance 
of the new partner that might be construed 
as affecting the continuity of the partner- 
ship, there would be no transfer. Even if 
the government treated the partnership as 
having been dissolved, the allegation of a 
transfer would be hard to sustain. For then 
it must be assumed that the assets of the 
dissolved partnership were distributed in 
kind to A and B, in this case, and recon- 
tributed by them to the new partnership of 
A, B and C. As a result, no gain or loss 
would be recognized upon the distribution 
of the assets (including the policies), and 
the new partnership would have the same 
basis as in the hands ofthe old partners 
as “transferors.” Because of the statutory 
exemption, in case of carry-over of basis, 
the rule on transfer for value would not 
apply. However, this is all subject to at- 
tack by the Bureau and one must be fully 
aware of the tax implications of transferring, 

The partnership of A B C now purchases 
insurance on the life of C and continues for 
several years to do business. A dies and B 
and C continue as a partnership. Again, if 
the partnership were considered as a sepa- 
rate entity it would be hard to allege that 
B and C, in their purchase of A’s interest, 
acquired for valuable consideration his frac- 
tional interest in the ownership of policies 
on the lives of B and C. To avoid any 
possible slips in new agreements it might be 
wise to provide for transfers of the policy 
ownership to the insured; he subsequently 
recontributes the policy to the new part- 
nership, thus assuring the advantages of his 
basis. The writer does not believe that this 
could be attacked as prearranged motions, 
because the old buy-and-sell agreement has 
expired and there is a necessity of arrang- 
ing for a new one. 

Another suggested method for effecting 
adjustments in the life insurance ownership, of 
amounts therein, is through the use of a trustee 
as an owner. Then recognition to a changed 
situation can be given by the trustee without 
resorting to the sale of any insurance. 

When the partners individually own in- 
surance on each other’s life as contrasted 
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with the partnership possessing the owner- 
ship, it is axiomatic, at this stage, to point out 
the desirability of transferring the policies 
owned by the decedent on the lives of the other 
partners to the respective insured partner. 

It should be maintained, at this point, 
that the cost basis of life insurance distributed 
fo a partner, other than the insured, is deter- 
mined under the general rule consistently 
followed by the Bureau” as to property 
distribution in kind without complete liqui- 
dation of the partnership. It is necessary 
to determine as of the time of distribution 
the ratio of the fair market value of the 
assets or assets distributed to the total fair 
market value of all of the partnership’s 
assets. This ratio is then applied to the 
cost basis of the individual partner’s interest 
receiving the property. Since transfers of 
property between a partnership and the 
partner not considered closed trans- 
actions, no gain or loss is realized until 
actual disposition of the property. If the 
life insurance transfer is made to the in- 
sured and he retains it, no income tax con- 
sequences will ever result from the transfer. 
Of course, in all cases, the partner’s basis 
in the partnership is affected. 


are 


Corporations as Transferees 


When the corporation is a transferee for 
avaluable consideration it is subject to the 
same tax hazards in regard to the excess of 
proceeds over consideration and premium 
pid. This can prove a financial burden 
luring excess profits tax years. The best 
procedure is for the corporation to apply 
for, own and pay all premiums on new in- 
surance on the life of the employee, and 
avoid all the dangerous possibilities of pur- 
chasing existing insurance. But if this is 
not possible (the purchase of new insur- 
ance), then a determination must be made as 
to advantages and disadvantages associated 
with individual or corporate ownership. 

If the corporation purchases the insurance 
and is the beneficiary, and thus obligates 
itself to pay all future premiums, it sub- 
jects itself to the tax consequences of Sec- 
tion 22(b)(2)(A). When the corporation is 
not the beneficiary, or ownership remains 
with the insured and premiums are paid 
by the corporation as beneficiary, other pos- 
sible tax results occur. The burden now 
might fall on the individual taxpayer be- 
cause of the economic benefit derived by 
him under the arrangement, and further 
elects are felt as to the estate tax under 


2G C. M. 20251, 1938-2 CB 169. 


Valuable Consideration 


the “incidents of ownership” test. A con- 
sideration of all the pros and cons of where 
the ownership should rest is necessary in 
order to determine the least vulnerable posi- 
tion tax-wise. There may be some motives 
other than tax ones that prove paramount 
in the choice, but it should be made with 
the full tax price in mind. Use can be 
made of a tax-exempt entity, such as a 
qualified employee trust under Section 165, 
by having this trust purchase the insurance 
as an investment with itself as beneficiary. 
Due to its tax-exempt status, no income 
tax is payable on the proceeds. Because 
of the express language in the Code as to 
exemption of premiums paid on transfers 
for valuable consideration, this is true even 
when the premiums have been previously 
allowed as a tax deduction. 


Where it is decided to incorporate a part- 
nership that owns life insurance outside 
the hazardous sphere of a transfer for 
valuable consideration, it is important that 
all the qualifications of Section 112 (b) (5) 
(transfer to corporation controlled by trans- 
feror) be met, so that the transaction 
qualifies as a tax-free exchange and the 
corporation will carry over to itself the cost 
basis of the partnership or the partners, 
depending on how the matter is handled. 
Since the cost basis of the assets might 
be quite different from that of the individual 
partners, some thought should be given to 
whether the partnership should transfer the 
assets or distribute them to the partners, 
who would transfer the assets for the stock 
of the corporation. 


Conclusion 


Life insurance specialists have long been 
aware of the harsh application of the law 
as stated in Section 22 (b) (2) (A). De- 
spite some of the tested methods of avoid- 
ing the heavy tax liability inherent in the 
law, the fear of possible further hidden 
pitfalls in the steps that might be taken has 
generally caused these men to shy away from 
the idea. “The best advice I can give you,” said 
one well-known expert, “is just don’t do it!” 


As a result, one frequently finds situa- 
tions where, in order to avoid the disad- 
vantages associated with transfers, new 
policies are issued at older ages and higher 
rates on lives of men still fully insurable. 
It is difficult to follow the reasoning behind the 
law’s acceptance of the new insurance in this 


(Continued on page 272) 
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Everyone knows what a hospital is and what a physician is 


—until questions arise in the administration of claims 


Definition of “Hospital” and “Physici 


This paper was presented at the educa- 
tional seminar conducted by the Bureau 
of Accident and Health Underwriters 
in February, 1954, at New York City. 


TL VERYONE, of course, knows what a hos- 

4 pital is—that is, until one attempts to 
define it for insurance coverage purposes, or 
until a claimant who is really not confined 
to a hospital claims hospital benefits for 
such things as confinement to home or to 
rest, nursing or convalescent homes, or to 
recovery rooms of clinics, dispensaries or 
doctors’ offices. It thus becomes essential 
in the preparation of the insurance contract 
to define “hospital.” The primary purpose 
of the definition is to set forth in clear 
terms the coverage the company intended 
to sell so that the insured understands un- 
der what circumstances he may be entitled 
to benefits, to the end that claims may be 
paid promptly, without misunderstanding, 
at the same time protecting the company 
against claims not contemplated in calculat- 
ing the premium charged. 


With the foregoing in mind, we will pro- 
ceed to the question of the definition. 


Dictionary Definitions 


It is rather natural that one should first 
turn to dictionaries for the definition of a 
word. In the case of “hospital,” however, 
the results are disappointing, at least from 
the insurance viewpoint. “Hospital” is de- 
fined by the dictionaries as follows: 

“An institution or place in which patients 
or injured persons are given medical or 


248 


surgical care, often in whole or in part at 
public expense or by charity.” (Webster's 
New International Dictionary (Second Edi- 
tion, unabridged).) 


“An institution for the reception, care 
and treatment of the sick or 
wounded.” (Funk & Wagnalls New Stand- 


ard Dictionary (unabridged).) 


medical 


for the 
care of the sick or wounded, or of those 
requiring medical treatment.” (Oxford 
New English Dictionary (unabridged).) 


The 


“An institution or establishment 


Encyclopaedia Britannica contains 
the following: “HOSPITAL, a term now 
in general use institutions in which 
medical treatment is given to the sick or 
injured. The was 
received was in Lat. hospitium (Fr. hospice), 
but the adjective hospitalis came into use 
in the same sense. Hence were derived 
on the one hand the Fr. hospital, hopital, 
applied to establishments for temporary oc- 
cupation by the sick for the purpose of 
medical treatment, and hospice to places 
for permanent occupation for the poor, in- 
firm, incurable or insane; on the other, the 
form hotel, which became restricted (except 
in the case of hotel-Dieu) to private’ or 
public dwelling-houses for ordinary occupa- 
tion. In English while ‘hostel’ retained 
the earlier sense and ‘hotel’ has become 
confined to that of a superior inn, ‘hospital’ 
was used both in the sense of a permanent 
retreat for the poor infirm or for the insane, 
and also for a regular institution for the 
temporary reception of sick cases; but mod- 
ern usage has gradually restricted it mainly 
to the latter, other words, such as almshouse 
and asylum, being preferred in the former 
cases.” 
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By FREDERICK T. BERNHARD 
Claim Manager, Home Life 


Insurance Company of New York 


I think will all that the defi- 
nitions are much too broad for our purposes, 
but unless 


we agree 
definition we 
must expect the courts to turn to the rec- 
ognized dictionaries 


we make some 


for definition. 


Statutory Definitions 


Many states have hospital licensing laws 
which contain definitions of hospitals, while 
other states have no laws or laws which do not 
contain a definition. I am indebted to the 
Provident Life and Accident Insurance 
Company of Chattanooga, Tennessee, for 
acompendium of state licensing laws which 
they prepared some time ago. One might 
expect to from these laws a satis- 
factory definition of a hospital, but unfor- 
tunately not the case. A few 
definitions random will illustrate 


this: 


secure 


such is 
taken at 


Alabama—definition: “As used in this 
act the term ‘hospitals’ shall mean sanitaria, 
rest homes, nursing homes and other related 
institutions when such institution is pri- 
marily engaged in offering to the public 
generally facilities for the diagnosis and 
treatment of injury, deformity, disease or 
obstetrical care.” 


Connecticut—definition: “A ‘hospital’ is 

defined as an institution for the lodging, 
care and treatment of persons suffering 
from disease or other abnormal physical 
conditions.” 


Mississippi—definition: ‘“ ‘Hospital’ means 
a place devoted primarily to the mainte- 
mance and operation of facilities for the 
diagnosis, treatment and care of individuals 
suffering from physical or mental infirmity, 
illness, disease, injury or deformity or a 
jlace devoted primarily to providing ob- 


“Hospital” and “Physician” 


stetrical or othet medical, surgical or nurs- 
ing care of individuals, whether atly such 
place be publicly or privately owned. The 
term ‘hospital’ does not include convalescent 
or boarding homes, children’s homes, homes 
for the aged or other like establishments 
where room and board only are provided, 
nor does it include offices or clinics where 
patients are not regularly kept as bed pa- 
tients.” 


The statutory definitions are usually im- 
plemented by regulations. instance, 
the Mississippi regulations provide that 
there shall be an organized department of 
nursing in the hospital, under competent 
supervision and direction, for the proficient 
administration and rendering of nursing 
service, and that at all times there be avail- 
able at least one physician competent in 
the practice of internal medicine and recog- 
nized as such by other physicians in the 
territory. 


For 


In general it is felt that the Mississippi 
law and regulations are among the more 
realistic ones, but the statutory definitions 
and regulations vary so much that it is not 
possible to derive any satisfactory uniform 
definition from them. As 
cogently states: 


“Without such definition, we are 
rather much left to acceptance of the statu- 
tory definition in the various states having 
Hospital Licensing Laws. As a result 
we end up with institutions of a certain type 
qualifying in some states and not in others.” 


one company 


some 


There is little to be gained by going fur- 
ther into the statutory definitions except 
insofar as they furnish guides for the deter- 
mination of what is a hospital. However, if 
the contract fails to define “hospital,” we 
must also expect the court to look for the 
definition in the statutes of the state. 


Legal Decisions 


Legal decisions are just about as disap- 
pointing in defining hospitals as: are the 
dictionaries and the statutes. They do, 
however, furnish some guide as to how the 
courts will interpret our contracts and as 
to what may or may not be a hospital in 
a particular case. The cases listed below 
cover through 1953 and should, as well as 
furnishing a guide to individuals, be of 
assistance to law departments should they 
be involved in the litigation on this subject. 


I would like to call attention to the Texas 
case of Southern Surety Company v. Beaird 
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under “Hospital services,” below. This de- 
cision apparently applies only to the work- 
men’s compensation cases in Texas and has 
been followed by other Texas decisions on 
workmen’s compensation claims. As indi- 
cated, it was held inapplicable to insurance 
policy claims in the Employers Casualty Com- 
pany v. Givens case. (See “Hospital serv- 
ices,” below.) I mention this particularly so 
that if any attorney should cite the Beaird 
case or other similar cases in Texas to you, 
you will know the answer is in the Em- 
ployers Casualty Company v. Givens case. 


I have listed a number of cases defining 
“hospital.” As indicated, the definitions are 
disappointing and there are other cases 
which attempt some definition. I included 
those I felt were the more interesting and 
more important. 


Clinic—Mayo Clinic held to be a part 
of a hospital in misrepresentation case 
where insured denied observation or treat- 
ment in any hospital, asylum or sanitarium. 
New York Life Insurance Company v. Ince, 
27 S. W. (2d) 476 (Mo., 1930). (See Case 
No. 1, at page 253.) 


Convalescent home.—Held: not hospital 
(policy provided word “hospital” shall not 
include rest, convalescent or nursing home). 
Rew v. Beneficial Standard Life Insurance 
Company, 1 Lire Cases (2d) 4, 250 Pac. (2d) 
956 (Wash., 1952). (See Case No. 2, at 
page 254.) 


Dispensary.—Held: not hospital unless 
proved such. Burke v. John Hancock Mutual 
Life Insurance Company, 195 N. E. 507, 290 
Mass. 299 (1935). (See Case No. 3, at 
page 254.) See, also, Dilworth v. Stamp, 
Commissioner, Appeal Cases 99 


(England, 
1899). 


Doctor’s office.—Held: not hospital (zon- 


ing case) even though having treatment 
rooms, a nurses’ workroom, a “recovery 


room” and an X-ray room. Parker v. Rash, 
236 S. W. (2d) 687, 314 Ky. 609 (1951). 
(See Case No. 4, at page 254.) 


Home for aged.—Held: not hospital. Frax 
Realty Company v. Kleinert, 205 N. Y. S. 
728, 123 Misc. 455 (1924). (See Case No. 
5, at page 254.) 


Home for unwed mothers.—Held: not 
hospital. French v. Works of Mercy Associa- 
tion, 39 App. D. C. 406, Annotated Cases 
1913 E. 755. 


Hospital defined.—Parker v. Rash, cited 
above; Hull Hospital, Inc. v. Wheeler, 250 
N. W. 637, 216 Iowa 1394 (1933) (see 
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Case No. 8, at page 255); Rew v. Beneficial 
Standard Life Insurance Company, cited 
above; Frax Realty Company v. Kleinert, cited 
above; McNichols v. City of Denver, 209 Pac. 
(2d) 910, 120 Colo. 380 (1949). 


Hospital services.—Care, meals and other 
necessaries incident to sickness held hospi- 
tal services under workmen’s compensation 
act, even though rendered in a private resi- 
dence. Southern Surety Company v. Beaird, 
235 S. W. 240 (1921). (See Case No. 6, at 
page 255.) This case held applicable only 
to workmen’s compensation claims and not 
to insurance policy claims in Employers 
Casualty Company v. Givens, 11 Lire Cases 
500, 190 S. W. (2d) 155 (1945). (See Case 
No. 7, at page 255.) 


Hotel.—Hospital held not a hotel (in 
action by hospital to impress a hotelkeeper’s 
lien on property of a patient). Hull Hospital, 
Inc. v. Wheeler, cited above. See, also, Pagel 
v. Trinity Hospital Association, 6 N. W. (2d) 
392 (N. D., 1942). 


Incorporated hospital—Policy provided 
benefits for confinement in “a_ regularly 
incorporated hospital.” Held: no recovery 
for confinement to a small unincorporated 
hospital. Ross v. First American Insurance 
Company, 250 N. W. 75, 125 Neb. 329 (1933), 


(See Case No. 9, at page 255.) 


Infirmary.—Another name for a type of 
“hospital,” a place where the infirm or sick 
are lodged and nursed gratuitously or where 
patients who are not residents are treated. 
Irwin v. Swinney, 44 F. (2d) 172 (Mo., 1930). 


Nursing home.—Held: not a hospital even 
though providing patient with same treat- 
ment and care she had received in a hospital 
for same condition. Employers Casualty 
Company v. Givens, cited above; but see City 
of Wilmington v. Turk, 129 Atl. 512, 14 
Dela. Ch. 392, (zoning case) where a pri- 
vate residence with a trained nurse, a room 
fitted for minor operations and_ taking 
adenoid, tonsil and maternity cases was 
heid to be a hospital. 


Private dwelling—Held: not a hospital. 
Hess v. United States Fidelity & Guaranty 
Company, 21 Pac. (2d) 1090, 143 Ore. 700 
(1933). See, also, “Private residence,” be- 
low. 


Private residence.—Technically speaking 
it is not a hospital. Southern Surety Com- 
pany v. Beaird (see “Hospital services,” 
above). See, also, City of Wilmington 2. 
Turk (“Nursing home,” above), and “Pri 
vate dwelling,” above. 
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ical Registered hospital.—Policy provided bene- 


ited fits for confinement in member hospital or 
ae nonmember hospital registered with Ameri- 
ac. 


can Medical Association (whose rules pro- 
hibited use of registered hospital facilities 
ther} by osteopaths, chiropractors and other non- 


spi § medical practitioners). Held: Provision valid 
tion f and no benefit recoverable for confinement 
resi: f in an osteopathic hospital. This appears 


aird,} to be a “Blue Cross” case. Group Hospital 
6, at Service, Inc. v. Armstrong, 14 Lire Cases 
only f 1122, 240 S. W. (2d) 418 (Tex., 1951). (See 
not Case No. 10, at page 255.) 


yers a ; =P 
a Sanitarium.—Held to be a hospital, citing 
-,...§ definition as such in the New Century Dic- 
Case ? 


tionary. Washington Fidelity National Insur- 
ance Company v. Smith, 805 S. W. (2d) 413 
(in} (Ky., 1935). 
per’s 
pital, 
’agel{ Hospital Classification 


(201 Conference Definition 

, At a “Hospital Classification Confer- 
ded # ence.” held in January, 1953, participated 
larly | in by representatives of insurance companies 
very ft and of hospital and medical organizations, 
rated | the purpose of which was “to determine 
033), why uniform and accurate data on hospitals 


are not being collected at present and to 
determine how to implement improved collec- 
ye of | tion and tabulation,” the following tentative 
sick | definitions were proposed: 

here Hospital and related institutions.—A_hos- 
‘ated. pital or related institution is any establish- 
930). | ment offering services, facilities and beds 
for use beyond 24 hours by two or more 


even i ee sm 4 - 

rele nonrelated individuals requiring diagnosis, 

spital treatment or care for illness, injury, deform- 

sual ,| ity, infirmity, abnormality or pregnancy. 
, 


City] The above broad definition was subdivided 
2 44} nto hospitals, nursing and convalescent 
: homes and domiciliary institutions. These 


1 pri- ; : 
roona mere defined as follows: 


aking} Hospital—A hospital is any establishment 
was | offering services, facilities and beds for use 
beyond 24 hours by two or more nonrelated 
itil individuals requiring diagnosis, treatment 
ranty| 1 care for illness, injury, deformity, in- 
700 firmity, abnormality or pregnancy, and reg- 
i ularly making available at least (1) clinical 
laboratory services, (2) diagnostic X-ray 
services and (3) treatment facilities for 
aking | Surgery, obstetrical care or other definitive 
Com- | medical treatment of similar extent. 


”” be- 


Pie 

aie Nursing and convalescent home.—A nursing 

ome or convalescent home is any establishment 
ri- 


offering services, facilities and beds for use 
beyond 24 hours by two or more nonrelated 
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individuals requiring treatment or care for 
illness, injury, deformity, infirmity or ab- 
normality, including at least room and 
board, personal services and nursing care. 

Domiciliary institution—A domiciliary in- 
stitution is any establishment offering serv- 
ices, facilities and beds for use beyond 24 
hours by two or more nonrelated individ- 
uals requiring room and board and _ per- 
sonal services which they cannot render 
for themselves because of a deformity, in- 
firmity or abnormality. 


Certainly the hospital definition arrived 
at is on the realistic side but it probably 
is still not adequate for insurance coverage 
purposes. 


Sample Company Definitions 


The ‘following are definitions actually 
used by one or more companies: 


(1) “ ‘Hospital’ means only an institution 
which meets fully every one of the following 
tests, namely, (a) it is primarily engaged 
in providing—for compensation from its 
patients and on an inpatient basis—diagnos- 
tic and therapeutic facilities for the surgical 
and medical diagnosis, treatment and care 
of injured and sick persons (by or under the 
supervision of a staff of physicians who are 
duly licensed to practice medicine), and 
(b) it continuously provides twenty-four 
hour a day nursing service (by registered 
graduate nurses), and (c) it is not, other 
than incidentally, a place for rest, a place 
for the aged, a place for drug addicts, a 
place for alcoholics, or a nursing home.” 

(2) “A hospital is an institution operated 
pursuant to law for care and treatment 
of sick and injured persons, with facilities 
for diagnosis and major surgery, and 
twenty-four hour nursing service.” 

(3) “... a legally constituted hospital 
other than a hospital or other facility owned 
or operated by the United States Govern- 
ment or any other hospital where care is 
provided to the employee at Federal Gov- 
ernment expense _ 

The New York Insurance Department 
recently approved company definition (2) 
for use with a personal accident and health 
policy on condition that claims not be denied 
contingent on hospital confinement if the 
patient is in an area where no “hospital,” 
within the definition, is within a reasonable 
distance considering the patient’s condition, 
and such person was necessarily confined 
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in what is commonly recognized and ac- 
cepted as “the hospital” in that area. 


Guides or Tests 


Many companies do not attempt to define 
“hospital” in their contracts or if presently 
defining it, have older contracts which did 
not contain a definition. In such cases com- 
panies use various guides or tests to assist 
in determining “what is a hospital” for 
claim administration purposes. A number 
of such are set forth below and it should 
be pointed out that probably no one com- 
pany uses all of these tests. 


Licensing.—Is it licensed as a hospital? 
Some companies use phrases such as “op- 
erated pursuant to law” or “duly constituted 
hospital.” This test is disregarded in juris- 
dictions where hospital licensing is not re- 
quired. 


Listed in journals.—Is the hospital listed 
in the journal of the American Hospital 
Association or registered with the Ameri- 
can Medical Association? This test will 
exclude nonmedical hospitals such as osteo- 
pathic, chiropractic, etc. 


Primarily a hospital—Is the institution 
primarily operated as a hospital? This will 
tend to exclude spas, and hotels having 
some medical facilities. 


Length of stay.—Does the hospital regu- 
larly keep patients overnight? This will 
tend to exclude clinics, etc., which do not 
keep patients for lengthy periods. In the 
state licensing laws the requirement is usu- 
ally “exceeding 24 hours” or “not less than 
24 hours.” A much more realistic test is 
whether the institution customarily or fre- 
quently receives and keeps inpatients for 
continuous periods in excess of 72 hours. 
I can think of no real hospital that does 
not have many patients for periods exceed- 
ing this and still the test would not elimi- 
nate hospitals such as eye, ear, nose and 
throat hospitals where, for instance, a great 
many patients for tonsillectomies might be 
confined for much shorter periods. 


Nursing service.—Is nursing service for 
patients continuously provided 24 hours a 
day by registered graduate nurses? 


Medical staff.—Is the hospital under the 
supervision of a staff of one or more licensed 
physicians or physicians licensed to practice 
medicine? 


Diagnostic and treatment facilities —Does 
the hospital have adequate diagnostic, thera- 
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peutic and laboratory facilities and facilities 
for general or major surgery? 


Continuously open.—Is the hospital open 
at all times for the reception, care and treat- 
ment of patients? 


Beds.—Does the hospital have beds for 
two or more persons not related by blood 
or marriage and in which patients are kept 
regularly, at least overnight? Two beds 
seems to be a pretty small number for a 
hospital, but that is the rather generally 
accepted criterion, and especially so in the 
hospital licensing laws. 

Some of the special problems encountered 
in using the preceding guides and tests are: 


Veterans Administration hospitals.—These 
will, of course, qualify under almost any 
definition of a hospital. If it is intended 
not to provide benefits for confinement in 
these hospitals the situation is probably 
best handled by an exclusion. You will 
note that in one of the definitions above 
“a hospital or other facility owned or oper- 
ated by the United States Government or 
any other hospital where care is provided 


at Federal Government expense” is excluded. § 


Christian Science hospitals. — Such are 
probably excluded under any realistic defi- 
nition of a hospital, but some companies 
give coverage for confinement in_ these 
hospitals, while others do not. 


Nursing homes, etc.—Nursing homes, 
convalescent homes, rest homes and the 
like would probably be excluded by requir- 
ing facilities for major surgery. The extent 
to which coverage may be granted for these 
is pretty much in the matter of company 
policy. Some companies recognize claims 
for confinement in such for treatment oi 
serious conditions when regular hospital 
facilities are not available. 


Maternity homes.—Here again, the ques- 
tion may arise as to whether such are within 
the definition of a hospital. Some companies 
recognize them as such. 


Clinics.—These are, of course, a problem 
and most of them fail to meet the various 
tests for a hospital. A few may meet the 
tests and some companies recognize them. 
The decision in the case of New York Life 
Insurance Company v. Ince, above, may well 
present a further problem—particularly so 
as to the Mayo Clinic. 


Osteopathic and chiropractic hospitals, 
etc.—Such hospitals may well qualify under 
the definition of a hospital or may, if-de 
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sired, be excluded. Many companies rec- 
ognize claims for confinement in such 
hospitals treatment, etc., within the 
scope of the particular practice involved. 
One problem which may arise is whether 
the institution is really a hotel but makes 
available to its treat- 
ments. 


for 


guests a course of 


Much of the difficulty in arriving at a 
satisfactory definition of “hospital” results 
from the fact that the purposes of the defini- 
tion vary. For instance, one nursing home 
wanted to be a hospital because it was in 
an area which was zoned for hospitals, while 
another didn’t want to be a hospital because 
it was in a zoning area where hospitals were 
not permitted. The state licensing laws 
tend to define hospitals rather broadly so 
as to give control over establishments such 
as nursing and convalescent homes, which 
are not really hospitals. The Hospital 
Classification Conference definition was 
meant primarily for classification purposes 
for the gathering of statistics. 


Coming to the definition for insurance 
purposes, we have the situation where, for 
group insurance purposes, a much broader 
definition might be satisfactory than would 
be for personal accident and health insur- 
ance. Obviously, how broad the definition 
can be is going to be determined, to a large 
extent, by the premium charged. In some 
instances, employers may not mind paying 
the higher premium required to recognize 
claims for short confinements to clinics 
which are not really hospitals. 


I was rather amazed to find how really 
few law cases had been reported involving 
insurance companies and the definition of 
the word “hospital.” I think it is a fine trib- 
ute to the insurance companies in their 
administration of claims that they have 
been able to handle this difficult situation 
with so little litigation. As I review the 
problem it seems to me that perhaps the 
best thing to do is to adopt a fairly realistic 
definition and then to administer claims 
thereunder on a reasonably liberal basis 
to the end that the general public will be 
satisfied that their claims are being properly 
paid. 


It seems to be almost impossible to make 
a definition of “hospital” which will not 
in one way or another eliminate some in- 
stitutions which are really hospitals. If, 
in our definition of the word, we find we 
are excluding some small institution in a 
sparsely settled area which, due to the in- 
herent limitations of the locality, does not 
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have all the facilities which we would ex- 
pect in the better equipped hospitals in 
more populated areas, we should recognize 
the inherent limitations and allow claims 
on a reasonable basis. 


It seems almost presumptuous to attempt 
to offer a suggested definition of a hospital, 
and particularly so as the definition may 
well have to vary depending on the cover- 
age intended to be granted. For what it 
is worth, however, I submit the following: 


The term “hospital,” as used herein, 
means only an establishment which neets 
fully every one of the following tests: 


(1) It is licensed as a hospital (if hospi- 
tal licensing is required where it is situ- 
ated). 


(2) It is open at all times and is operated 
primarily for the reception, care and treat- 
ment of sick, ailing or injured persons, as 
inpatients, who customarily or frequently 
remain as such for continuous periods ex- 
ceeding 72 hours. ; 


(3) It continuously provides 24-hour-a- 
day nursing service by registered graduate 
nurses. 

(4) It has a staff of one or more licensed 
physicians available at all times. 

(5) It provides and makes use of at 
least (a) clinical, laboratory, and diagnostic 
X-ray services, and (b) major surgical facil- 
ities. 

(6) It is not primarily a clinic and is not 
other than incidentally a place for alcoholics 
or drug addicts, a nursing, rest or conval- 
escent home or similar establishment. 


To the above, depending upon the cover- 
age desired to be extended, the Veterans 
Administration exclusion as previously in- 
dicated may be added. 


“Inpatient,” by the way, is defined in 
Webster’s Dictionary as “a patient who 
receives lodging and food, as well as treat- 
ment, in a hospital or infirmary.” 


I do not urge the suggested definition as 
necessarily being the best—the definitions 
of Companies (1) and (2) or substantially 
those definitions are each used by several 
companies and certainly merit consideration. 


Digest of Cases 
Case No. 1—New York Life Insurance 


Company v. Ince: “Have you been under 
observation or treatment in any hospital, 
asylum or sanitarium?” Defendant contended 
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negative answer to this was correct because 
Mayo Clinic is not a hospital, etc.—that 
Mayo Clinic is a separate building where 
examinations are made prior to sending 
patients to the hospital. Held:, While clinic 
is for examination of patients before placing 
them in a hospital, it is a part of the hospital. 
Question was not whether applicant was 
an inmate, and negative answer was an 
evasion of the intent and meaning of the 
question, calculated to mislead. Court said: 
“Technically speaking, a ‘clinic’ is not an 
[sic] hospital, asylum, or sanitarium, in the 
sense, at least, that it does not provide beds 
for its patients, yet a clinic is usually, if 
not always, an adjunct of a hospital or 
medical college, and when connected with a 
hospital is as much a part thereof as all 
other departments of the institution devoted 
to the observation or treatment of ills.” 


Case No. 2.—Rew v. Beneficial Standard 
Life Insurance Company: Policy did not 
define hospital but stated: “The word hos- 
pital shall not include a rest, convalescent 
or nursing home.” Insured suffered a stroke 
and was in a hospital for 18 days while 
acutely ill. She was then a bed patient for 


five months in a convalescent home having 
a registered nurse on duty and equipped 


with the necessary facilities for administer- 
ing medications and oxygen, but having no 
surgery or obstetric equipment. She re- 
ceived the same care there that she would 
have received had she remained in the hos- 
pital. It was the practice of doctors in 
that vicinity to have such hospital patients 
removed to convalescent homes as soon as 
practicable so as to provide hospital bed 
space for the acutely ill. 


Held: Where the policy provides “the 
word hospital as ‘used in this policy shall 
not include a rest, convalescent or nursing 
home,” there can be no room for construc- 
tion of the contract. The Valley View 
Convalescent Home was in fact, as well as 
in name, a convalescent home. Two judges 
(out of nine) dissented on the ground that 
the convalescent home rendered the service 
the cost of which the policy protected and 
whether the place of service was called a 
hospital or something else was immaterial. 
“The kind of service that is given is an 
important factor in determining whether 
the place or institution is a hospital.” 


Case No. 3.—Burke v. John Hancock Mu- 
_tual Life Insurance Company: Held: The 
words “hospital” and “dispensary” are not 
to be considered as used synonymously in a 
statute requiring hospitals to keep records 
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and making such records admissible eyi- 
dence. The court, in granting a new trial, 
said that “unless it can be shown tk7t the 
Boston Dispensary is actually a hospital the 
records are not admissible” under the statute. 


Case No. 4.—Parker v. Rash: Doctors’ 
office building was to have two stories and 
elevator service. Adequate space and facili- 
ties were to be provided for two doctors 
on each floor, including treatment rooms, 
a nurses’ workroom, a “recovery room,” 
space for secretarial assistants and an 
X-ray room. Held: Not a hospital under 
zoning ordinance permitting hospitals but 
not office buildings. 


The court said: ‘What he proposes is not 
a hospital. The term identifies an institu- 
tion which, as a general rule, has facilities 
for furnishing patients nore than temporary 
medical or surgical treatment. It is com- 
monly understood to be a place where per- 
sons obtain complete care, including food 
and shelter. It likewise has a public char- 
acter, which a private professional office 
does not. A doctor’s office certainly has 
something in common with a hospital, but 
the two are not the same in the ordinary 
meaning of the terms.” 


Case No. 5.—Frax Realty Company 1. 
Kleinert: No doubt dictionary definitions 
of the word “hospital” can be produced 
broad enough to include a home for the 
aged; but the ordinary meaning of the word 
as in common usage does not include such 
an institution. In common usage a hospital 
is an institution which is maintained for 
the purpose of providing a place to which 
persons may resort for medical or surgical 
treatment. The inmates may be treated by 
physicians or stfrgeons employed by the 
hospital, or by those of their own selection, 
while the incidental nursing is usually pro- 
vided by the hospital; but in any case the 
fundamental idea underlying the common 
conception of a hospital is that of a place 
for medical or surgical treatment. 

On the other hand, a home for the aged 
is a place where persons of advanced years 
go to live. Such places are the usual resort 
of aged persons who, for one reason ofr 
another, have no homes of their own, of 
who have no relatives or friends able or 
willing to provide them with homes. The 
conditions of admission are usually the 
attainment of a certain age and the payment 
of a certain fee, in consideration of which 
the institution undertakes to provide board, 
lodging, attendance, clothing and, of course, 
medical attendance when needed, and all 
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the other material incidents of a home. 
Persons do not resort to such institutions 
for medical or surgical treatment but to be 
provided with the necessities. and a part or 
The inmates 
may Or may not be in need of medical or 
surgical treatment. 
is in no sense a condition of admission nor 


all of the comforts of home. 
Need of such treatment 


is it the main purpose of such an institution 
to provide such treatment. That is merely 
an incident of providing a home. 


It is true that some of the cases contain 
obiter remarks indicating that a home for 
aged might be regarded as a_ hospital 
(French v. Works of Mercy Association, 39 
App. D. C. 406; Colchester v. Kewney, 1 
L. R. Exch. 368, 377); but in other cases 
the word “hospital” is limited to an institu- 
tion for the treatment of the sick and infirm. 
Thus in Moses v. Marsland, (1901) L. R. 
IK. B. 668, a case involving the character 
of a school for defective children at which 
they lived as well as received instructions, 
Judge Bruce defined a hospital as “a place 
for the treatment of the sick and infirm.” 
Judge Phillimore said: 


“Some of the children in the home may 
not be infirm, others may be; but they are 
not in the home for treatment; they are 
there for the purposes of maintenance dur- 
ing the period of their education. No doubt 
their bodily ailments must, as in the case 
of ordinary children, be attended to when 
necessary but that is not the purpose for 
which they are there; the building is, there- 
fore, in my opinion, clearly not a hospital, 
but a home.” 

See, also, Needham v. Bowers, L. R. 1888, 
21 Q. B. Div. 436, 441, Dilworth v. Stamp, 


Commissioner, cited above, and Jn re Curtis’ 
Estate, 7 N. Y. S. 207. 


Case No. 6.—Southern Surety Company v. 


Beaird: Workmen’s compensation act pro- 
vided employee shall be entitled to hospital 
services. Employee was confined to a pri- 
vate residence for 168 days for which $1 
daily was paid for care, meals and other 
necessaries incident to his sickness and total 
incapacity. Held: Private residence, tech- 
tically speaking, is not a hospital; but 
services rendered were hospital services. 
This care is limited to the workmen’s com- 
pensation situation in the Givens case, below. 


Case No. 7.—Employers Casualty Company 
v. Givens: Policy provided: “By ‘hospital’ 
as used herein, is meant: An institution 
conducted for the regular reception and 
treatment of the sick, rendering services 
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and tacilities commonly and generally recog- 
nized and accepted as hospital services and 
facilities.” Printed schedule of benefits, ad- 
ditional to room space, includes operating 
room, anesthesia, laboratory fee, medical or 
surgical dressings, X-ray examination and 
ambulance service. The nursing home did 
not have such facilities. 


The plaintiff was in a nursing home for 
14 days, and while there was regularly 
visited and treated by her physician, had 
nursing care, bedside attention, special diet 
and meals. Plaintiff had sought admission 
to a hospital without avail and while in 
nursing home received same service as she 
had earlier and later received in hospitals 
for the same ailment. Held: That the 
nursing home was not a hospital is clear 
from both policy and undisputed facts. 


Case No. 8.—AHull Hospital, Inc. v. 
Wheeler: We have the unusual situation of 
a hospital contending itself to be a hotel 
so as to permit it to impress a hotelkeeper’s 
lien on some personal property of a patient 
whose bill was not paid. Held: Hospital 
is not a hotel. The court said: “A guest 
journeys to a hotel for entertainment, while 
the patient goes, or is carried, to the hos- 
pital for treatment and nursing.” 


Case No. 9.—Ross v. First American In- 
surance Company (See pages 81-82.): Policy 
provided for increased benefits if it was 
necessary to remove insured to “a regularly 
incorporated hospital.” The hospital to 
which insured was removed and received 
was a small unincorporated hospital. The 
court, in refusing to allow increased bene- 
fits, said: “The probable purpose of the 
provision limiting such benefits to treat- 
ment in an incorporated hospital is that 
generally such a hospital would be of a 
more permanent character, having better 
facilities for treatment, and thus shorten 
the period of disability, than one not in- 
corporated. The provision was a reason- 
able one.” ® 


Case No. 10.—Group Hospital Service, Inc. 
v. Armstrong: Policy provided for benefits 
for hospitalization in a member hospital or 
in nonmember hospitals registered with the 
American Medical Association. AMA rules 
as to medical staffs of registered hospitals 
provided “osteopaths, chiropractors and other 
nonmedical practitioners may not be per- 
mitted to use the facilities of hospitals de- 
siring to conform to these standards.” 


Plaintiff was hospitalized in a nonmember 
osteopathic hospital which was not regis- 
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tered with AMA. Held: Policy provision 
valid and no recovery. Case dealt largely 
with whether the insurer had the right to 
limit the types of hospitals with whom ‘it 
would enter into contracts. This appears to 
be a “Blue Cross” case. 


Definition of Physician 


Questions arise in the administration of 
claims as to the meaning of the words 
physician, licensed physician, legally quali- 
fied physician, etc. The questions, of course, 
do not involve those who are doctors of 
medicine but rather those who are osteo- 
paths, chiropractors, naturopaths, dentists, 
dental surgeons, Christian Science practi- 
tioners and the like. 


Thus, it is essential in the preparation 
of the insurance contract to define the word 
“physician” in clear terms so that the in- 
sured understands under what circumstances 
he may be entitled to benefits, and the com- 
pany at the same time will be protected 
against claims which were not contemplated 
in calculating the premium charged. 


“Physician” is defined by the, dictionaries 
as follows: 


“A person skilled in physic or the art 
of healing; one duly authorized to treat dis- 
eases, esp. by medicines; a doctor of medi- 
cine.” (Webster’s New International Dic- 
tionary (Second Edition, unabridged).) 


“One versed in or practicing the art of 
medicine or healing bodily diseases by the 
administration of remedies; specif: one 
legally authorized to treat diseases.” (Funk 
and Wagnall’s New Standard Dictionary 
(unabridged).) 


“One who practices the healing art, in- 
cluding medicine and surgery. One legally 
qualified to practice the healing art as 
above.” (Oxford New English Dictionary 
(unabridge®@).) 

The dictionaries define osteopath as “one 
who practices osteopathy” and chiropractor 
as “one who practices chiropractic.” As 
a matter of interest, I set forth the defini- 
tions of some of the healing arts: 


Osteopathy.—“A system of treating dis- 
ease without drugs—based on the belief 
that disease is caused by some part of the 
human mechanism being out of proper ad- 
justment—resulting in unnatural pressure on 
or obstruction to nerve, blood, or lymph.” 
(Funk and Wagnall’s New Standard Dic- 
tionary (unabridged).) 
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Webster’s Dictionary is essentially the 
same, but adds, “Treatment is directed 
toward mechanical correction, esp. manipu- 
lation of the parts.” 


Chiropractic.—‘A system, or the practice, 
of adjusting the joints, esp. of the spine, 
by hand for the curing of disease.” (Web- 
ster’s New International Dictionary (Sec- 
ond Edition, unabridged).) 

“A drugless method of treating disease 
chiefly by manipulation of the spinal col- 
umn.” (Funk and Wagnall’s New Standard 
Dictionary (unabridged).) 


Naturopathy.—‘‘A system of physical cul- 
ture and drugless treatment of disease by 
methods supposed to simulate or assist 
nature.” (Webster’s New International Dic- 
tionary (Second Edition, unabridged).) 


State Licensing Laws 


All states and the District of Columbia 
have laws licensing physicians or physicians 
and surgeons, and practically all also license 
osteopaths and chiropractors. I am in- 
debted to the Metropolitan Life Insurance 
Company for making available a digest of 
the licensing laws of these three types of 
practitioners. From this it appears that 
osteopaths are licensed to practice as such 
in all jurisdictions except New Hampshire 
and Texas. The New York law permits 
osteopaths who pass the regular medical 
licensing examination to practice medicine 
without limitation. It also appears that in 
all jurisdictions except Louisiana, Massa- 
chusetts, Mississippi and New York, chiro- 
practors are licensed to practice as such. 


With 49 different statutory laws involved 
one can be sure to find varying defini- 
tions and, of course, it is unsatisfactory to 
have the definition varying from state to state. 


The New York statutory definition of a 
physician is “a practitioner of medicine.” | 
think we would all agree that this is far 
from satisfactory for group insurance pur- 
poses and of itself pretty well shows the 
futility of phrases such as “licensed physi- 
cian,” at least if literally applied. 


Legal Decisions 


There are so many legal decisions in- 
volving the definition of the word “physi- 
cian” that it would be impracticable to 
attempt to cover them all in this paper. The 
cases usually arise in one of the following 
situations: 
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(1) under licensing laws or involving the 
illegal practice of medicine. Annotations 
are referred to in the American Law Re- 
ports digest, “Physicians and Surgeons,” 
Section 3. 


(2) as to who is a physician within stat- 
utes relating to vital statistics. See annota- 
tion in 8 A. L. R. 1070, and state laws. 

(3) as to who is a physician under privi- 


leged communications laws. annota- 
tion in 68 A. L. R. 176. 


See 


(4) interpreting the word as used in 
insurance policies or applications. These 
cases usually arise (a) where the insured 
has represented that he has not consulted a 
physician (see annotation in 56 A. L. R. 
706), or (b) where the insured is required 
to be under the attention of a physician to 
qualify for disability benefits (see annota- 
tion in 115 A. L. R. 1062). 


Under Categories (1), (2) and (3) many 
of the decisions are based on the wording 
of a particular statute and do not involve 
a definition for insurance purposes. I will 
attempt to review briefly only the decisions 
involving insurance applications and policies. 


Bonesetter.— Held: not a physician. Que- 
bec-Larouche v. Merchants & E. Guarantee & 
Accident Company, 59 C. S. 376. (Policy re- 
quired insured to be under care of a physician. ) 


Chiropractor.—Cases holding chiroprac- 
tor is a physician include: (New Jersey) 
Kahn v. Metropolitan Life Inswrance Com- 
pany, 10 Lire Cases 722, 41 Atl. (2d) 329, 
132 N. J. L. 503 (actually held treatment by 
a chiropractor was medical treatment); 
(South Carolina) Williams v. Capital Life & 
Health Insurance Company, 12 Lire Cases 
336, 41 S. E. (2d) 208, 209 S. C. 512. Cases 
holding chiropractor not a physician in- 
clude: (Kansas) Jackson v. National Life & 
Accident Insurance Company, 2 Lire CASES 
268, 90 Pac. (2d) 1097, 150 Kan. 86 (mis- 
tepresentation case; court would not presume 
that word “physician” included “chiroprac- 
tor”); (Michigan) Erdman v. Great Northern 
Life Insurance Company, 235 N. W. 260, 253 
Mich. 579 (policy required attendance by a 
‘licensed physician or surgeon”); New 
York Life Insurance Company v. Modzelew- 
ski, 255 N. W. 299, 267 Mich. 263 (“physi- 
cian” as used in application means “a legally 
qualified physician or doctor of medicine’) ; 
(Wisconsin) Isaacson v. Wisconsin Casualty 
Company, 203 N. W. 918, 187 Wis. 25 
(policy required treatment by a “legally 
qualified physician”; held: chiropractor 
not such even though licensed). 


“Hospital” and “Physician” 


Dental services.—Held: included in “medi- 
cal and surgical services.” (Illinois) Gasul 
v. Michigan Mutual Liability Company, 104 
N. E. (2d) 122, 345 Ill. App. 607. (Auto- 
mobile liability policy provided for payment 
of necessary medical and surgical expenses. 
Held: This covered dental expenses neces- 
sary to repair a dental bridge damaged in 
an auto accident.) 


Dentist.—Recovery allowed when treated 
by, even though policy required physician. 
(Texas) World Insurance Company v. John- 
son, 193 S. W. (2d) 275. (Policy required 
treatment by a “licensed physician, sur- 
geon, chiropractor or osteopath.” Company 
did not dispute disability but denied liability 
only because treatment was by dentists. 
Held: Requirement was evidentiary only, 
and as disability was not disputed, insured 
should recover.) 


Homeopath.—Held to be a _ physician. 
(South Carolina) Williams v. Capital Life & 
Health Insurance Company. (Cited above. 
See “Naturopath.’”’) 


Magnetic healer.—Held to be a physician 
by South Carolina. Williams v. Capital Life 
& Health Insurance Company. (Cited above. 
“Naturopath.”) Magnetic healer held 
not to be a physician in Indiana. Western & 
Southern Life Insurance Company v. Angel, 
134 N. E. 671, 77 Ind. App. 655. (Misrepre- 
sentation case. Attendance by a magnetic 
healer for ill health held not attendance by 
a physician. ) 


See 


Naturopath.—Williams v. Capital Life & 
Health Insurance Company (cited above). 
Policy required attendance by a “duly li- 
censed and practicing physician”; attendance 
was by a “duly licensed naturopath.” The 
court said, “An osteopath, a homeopath, a 
chiropractor, a magnetic healer, and a natur- 
opath are alike practitioners in the field of 
medicine and it appears to us to be strain- 
ing at a gnat to enter into a discussion of 
distinctions between a ‘practitioner of medi- 
cine’ and a ‘physician’.” 

This decision as to practitioners other 
than naturopaths may be dictum (state- 
ments on points not involved in the case), 
but it is couched in such strong terms that 
it undoubtedly states the law as to all in 
South Carolina. 


Osteopath.—Cases holding osteopath is a 
physician include: (New York) Anderson v. 
National Casualty Company, 135 N. Y. S. 
889, 151 App. Div. 439 (policy required 
attendance by a “regularly qualified physi- 
cian”); (Pennsylvania) Continental Ameri- 
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can Life Insurance Company v. Fritsche, 37 
F. Supp. 1 (misrepresentation case); (South 
Carolina) Williams v. Capital Life & Health 
Insurance Company (see “Naturopath,” 
above). Cases holding osteopath is not a 
physician include: (Kansas) Galloway v. 
Prudential Insurance Company, 212 Pac. 887, 
112 Kan. 720 (misrepresentation case); 
(Missouri) Le Grand v. Security Benefit As- 
sociation, 240 S. W. 852, 210 Mo. App. 700 
(misrepresentation case; insured denied 
consulting a physician or surgeon). Osteo- 
path was held to be a “physician or prac- 
titioner” in (Michigan) Mutual Life Insurance 
Company v. Geleynse, 217 N. W. 790, 241 
Mich. 659, 56 A. L. R. 702 (misrepresenta- 


tion case). 


Veterinary.—Held: not a physician. (Mis- 
souri) Maupin v. Southern Surety Company, 
220 S. W. 20 (under policy providing cer- 
tain special benefits to legally qualified 
physician or surgeon). 


X-ray assistant—Held: not a physician or 
practitioner. (Florida) Pacific Mutual Life 
Insurance Company v. Cunningham, 54 F. 
(2d) 927, reversed on another point 65 F 
(2d) 909. Lady assistant in doctor’s office 
who gave X-ray treatments to the doctor 
direction was not a physician or 
practitioner. The court said: “Practitioner 

means one who himself out as 
qualified and willing to diagnose or treat 
diseases, ailments, and bodily injuries 
{and} contemplates the performance of one 
or more of the following functions, first: 
To judge the nature, character, and symp- 
toms of a disease; second, to determine the 
proper remedy; and, third, to administer or 
prescribe the remedy or treatment.” 


at his 


holds 


Company Definitions 


little 
made on the part of the companies to define 


Apparently very effort has been 
“physician.” In general use are phrases 
such as “legally qualified physician or sur- 
geon,” “legally licensed physician,” “legally 
and “duly licensed 


qualified physician” 


physician.” 

The general practice appears to be to 
treat such phrases to mean (as stated by 
one company): “Any licensed practitioner 
of the healing arts, so long as the person 
is practicing within the limits of his or her 
license.” Another company adds: “If a 
particular jurisdiction neither licenses or 
limits some type of practitioner his bills 
would not be recognized in that state.” 


Under constrictions placed by the com. 
panies on the words “licensed physician” 
(in which I here intend to include all] the 
above-mentioned phrases) it would appear 
that the great majority of the companies, at 
least, recognize not only medical doctors 
but also many other types of practitioners 
in the various fields of the healing arts 
The main test applied is whether the person 
in question is licensed and is practicing 
within the scope of his license. 

The following are examples given by 
companies, as persons (in addition to regu- 
lar medical doctors) who are physicians 
provided they are licensed and practicing 
within the scope of their license: chiropo- 
dists, chiropractors, dentists, dental surgeons, 
midwives, naturopaths, osteopaths and 
podiatrists. 


To these can be added, in South Caro- 
lina, whether the companies like it or not, 
magnetic healers. Of course, not all com- 
panies recognize all of the above, but they 
are examples of practitioners recognized to 
some extent by various companies. 

The general practice is not to recognize 
practitioners of healing sects as 
physicians. Some companies, however, 
recognize Christian Science practitioners 
whose names appear in the list of “Christian 
Science Practitioners and Teachers” pub- 
lished in the Christian Science Journal. 


being 


A problem in this connection is that ap- 
parently some of them, at least, make 
charges for consultations by telephone. Bé 
cause of this, some companies will recog: 
nize only the charges made for actual visits 
to, or calls by, such practitioners for healing 
purposes. I take no part in the question 
of whether a company should or should not 
pay charges by Christian Science practi- 
tioners. I merely state that some companies 
under some circumstances pay such charges 


Whether dentists are physicians within 
the meaning of insurance policies is an un- 
decided question. In the one case in which 
it came up directly the court avoided an- 
swering the question, but nevertheless on 
other reasoning held the company liable 
even though treatment by a physician was 
required. It has been said “physician” may 
include dentists. (Jn re Hunter, 60 N. C. 
372, but as used in some statutes it does 
not. See 48 Corpus Juris 1064, note 48 
See, also, 18 Corpus Juris 487, and note %, 
where dentistry is defined as “A_ special 
departure of medical science embracing the 
structure, function, and therapeutics of the 

(Continued on page 262) 
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Converting Group Hospitalization Insurance 


a Credit Against the Hospital Bill 


into 


By L. A. ORSINI 


Mr. Orsini is manager, group division, 
Bureau of Accident and Health Under- 
writers, New York Cily. He delivered 
this address before the New Jersey 
Association of Accident and_ Health 
Underwriters on January 14 at Newark. 


estimated 
form of 


Y THE END of 1953 an 

95 million people had some 
insurance protection against the financial 
impact of hospital confinement. Of this 
number an estimated 50 million were pro- 
tected by hospitalization insurance written 
under group or individual policies. While 
such policies generally reimburse the insured 
following the incurrence of hospital expense, 
simple procedures have been developed which 
enable the insured to apply the benefits of 
such policies as a credit against the hos- 
pital bill. 

Before outlining the operation of such 
procedures, let’s examine some of the rea- 
sons why this form of insurance coverage 
has experienced an unprecedented rate of 
growth. 

Certainly the increased cost of providing 
hospital care resulting from changes in med- 
ical techniques, the extensive use of expen- 
sive drugs, technological advances in the 
treatment of accidents and illness and the 
effect of inflation on hospital overhead costs 
has been a major factor. In addition, many 
of the same factors which have increased 
the cost of hospital care have similarly pro- 
duced a greater utilization of hospital ac- 
commodations and services. Thus the public 
is faced with the increased probability of 
having to withstand the expense of hospital 
confinement which, in turn, has become 
more costly to provide. It is understandable, 
therefore, that the public has sought a 
mechanism that might absorb the effect of 


Group Hospitalization Insurance 


this contingency without depletion of the 
individual’s economic resources. The public 
looks to hospitalization insurance not only 
to meet hospital expenses but to meet them 
in a manner which produces the least in- 
convenience to the patient. 


It is general hospital practice, prior to 
hospital admission, to make arrangements 
with the patient for financing the total hos- 
pital bill. It is at this point that the insured 
patient often reasonably expects his hos- 
pitalization insurance to be taken into con- 
sideration by the hospital. The hospital, 
however, generally is unable to do this due 
to the, uncertainty of the status of the cov- 
erage, the amounts payable, the hospital 
services covered and the length of time for 
which benefits are payable. Thus the pa- 
tient might well undergo inconvenience and 
financial hardship in meeting the hospital’s 
credit requirements, resulting in dissatisfac- 
tion with his insurance and the hospital. 

Let us then review the steps taken by the 
insurance industry and the hospitals—on a 
cooperative basis—to facilitate the recogni- 
tion of hospital insurance as a credit against 
the hospital bill. 

Due to fundamental differences in each 
form of insurance, separate procedures have 
been worked out to achieve this objective 
for hospital insurance written on a group 
policy basis and for that written on an indi- 
vidual or family policy basis. 

Since the group insurance operations were 
more readily adaptable to a workable in- 
dustry solution, the most progress to date 
has been made in that field. The slower 
development in the individual policy field 
does not indicate a less vigorous approach 
to the problem but rather attests to its com- 
plexities and the industry’s desire for a 
simple, flexible solution. 


Fundamentally, two variations in admis- 
sions procedure have been established for 
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group hospitalization insurance, although 
the evolution in this field has actually taken 
place in three stages. 


The two basic group admissions proce- 
dures developed in cooperation with hospital 
representatives shall be referred to for pur- 
poses of identification as the Chicago pat- 
tern and the New Jersey pattern—indicating 
the geographical area where each of these 
patterns is presently operative. 


The Chicago Pattern 


The Chicago pattern represents the in- 
dustry’s initial attempt to formulate a group 
hospital admissions plan and as such repre- 
sents the first stage in the development. 

The operation of this plan is based on the 
information set forth in two uniform forms 
adopted upon the recommendation of hos- 
pital representatives: (1) the Group Hos- 
pitalization Information Card and (2) the 
Group Hospital Insurance Report. 


The Group Hospitalization Information 
Card is a form completed by the insurance 
carrier; it is the focal point around which 
the system functions. The name of the 
group policyholder, the telephone contact 
for confirming the existence and the extent 
of the patient’s coverage, the name of the 
insurer, the name and address of the indi- 
vidual or organization who pays the claims 
and a brief statement of the coverage afforded 
by the group contract—including the limita- 
tions—are indicated on this form. 


The second form, the Group Hospital 
Insurance Report, is a claims form which 
itemizes the hospital charges in addition to 
the identifying iniormation. (As an alter- 
native to itemizing the charges, the hospital 
may attach an itemized bill to this form.) 
An authorization for the hospital to release 
claims information, with space for the pa- 
tient’s signature, and an assignment of in- 
surance benefits to the hospital, with space 
for the insured individual’s signature, are 
included on this form. This form is 
the instrument through which payment of 
benefits may be made directly to the hospital. 


also 


How it works.—The initial record estab- 
lished by the completed Group Hospitaliza- 
tion Information Card is maintained on file 
in alphabetical order by the group policy- 
holder’s name, with each hospital participat- 
ing in the admissions program. 

When the patient applies for admission to 
the hospital, the admissions clerk checks the 
file and immediately telephones the contact 
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appearing on the information card to verify 
the coverage. When the admission occurs 
outside of working hours, the patient is 
permitted to enter the hospital, and the 
confirmation is deferred until the next work- 
ing day. 


After verification of employment and coy- 
erage the patient signs the authorization to 
release information and (if the patient is 
not the insured individual) the insured indi- 
vidual signs the assignment of benefits, 


The hospital allows the patient credit 
against the hospital bill up to the total 
amount of insurance benefits. The com- 
pleted claims form is then submitted to the 
company’s claims-paying agency, and the 


benefits are paid directly to the hospital. 

Admissions programs following the Chicago 
pattern also are operative in Cleveland, New 
York and San Francisco. 


The New Jersey Pattern 


While the Chicago pattern functioned 
effectively in large metropolitan areas, it 
was deemed impractical for extension to 
state-wide areas. This deficiency led to the 
development of the New Jersey pattern. 
The New Jersey admissions plan was the 
first program adopted on a state-wide basis 
representing both a variation in basic proce- 
dure and the second stage of the admissions 
development. This pattern is contingent upon 
the use of a uniform combined admissions 
and claims form (Hospital Admission Form 
—Group Hospital Insurance Report). This 
form was later superseded by the Hospital 
Insurance Form (HAP-4), which is explained 
below in greater detail. 

The side of the form captioned “Hospital 
Admission Form,” in addition to containing 
substantially the same information as is set 
forth in the Group Hospitalization Informa- 
tion Card under the Chicago pattern, con- 
tains a certification to the hospital by the 
group policyholder that the coverage is in 
effect at the time of hospital admission. 


The reverse side of the form is a claims 
form captioned “Group Hospital Insurance 
Report,” which is similar te and serves the 
same purpose as its counterpart under the 
Chicago pattern. 

How it works.—The individual insured 
obtains duplicate copies of the uniform con- 
bined form with the side captioned “Hospital 
Admission Form” completed by the group 
policyholder prior to admission to the hospital. 


At the time of admission both copies of 
the form are presented to the admissions 
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clerk as a certification of coverage. The ad- 
missions clerk then proceeds to obtain the 
proper signatures on the reverse side of the 
form captioned “Group Hospital Insurance 
Report” to authorize the release of informa- 
tion by the hospital and to assign the in- 
surance benefits for direct payment to. the 
hospital. In an emergency, at night or on a 
week-end the patient is admitted and the 
admissions clerk calls the group policy- 
holder on the next business day to request 
duplicate copies of the combined form. 
Admissions programs following the New 
Jersey pattern operative in more 
than 30 metropolitan and state-wide areas. 


also are 


Group Hospital Insurance 
Form (HAP-4) 


All of the group hospital admissions 
plans following the Chicago or New Jersey 
patterns developed in negotiation 
with hospital representatives and with the 
predetermined acceptance of a substantial 
percentage of individual hospitals in the admis- 
sions-plan area. The broad hospital accept- 
ance which these plans received led to further 
modification of the New Jersey pattern to 
permit rapid extension of the admissions 
procedure to insured individuals throughout 
the United States. This modification led to 
the development of the Group Hospital 
Insurance Form (HAP-4) and its subse- 
quent adoption and use by companies na- 
tion-wide. This was the third and final stage 
in the group admissions-plan development. 


were 


The HAP-4 form is a modification and 
simplification of the combined two-sided ad- 
and claims form used under the 
New Jersey pattern with the admissions and 
claims information reproduced on one side 
of the form. 


m‘ssions 


The upper half of the form above the 
boxed instruction “Hospital Complete the 
following and Furnish Copy to 5 
has been designed so that when completed 
(similar to the Hospital Admission Form 
and Group Hospitalization Information Card) 
it provides the hospital admissions office 
personnel with a certification that insurance 
benefits are available for the patient’s con- 
fnement and a record of the amount of 
such benefits and the length of time they 
are payable. 

The lower half of the form, when com- 
pleted by the hospital, furnishes the insur- 
ance company with the necessary claims 
data for payment of the claim (similar to 
the Group Hospital Insurance Report). The 


Group Hospitalization Insurance 


This statue is located on the steps of the 
National Archives Building, 
Washington, D. C. 


amount of information required has been 
reduced to the bare essentiais. This fact, in 
addition to the hospital’s option of attaching 
an itemized bill in lieu of an itemization of 
the hospital’s charges on the form, results 
in a substantial simplification of the hos- 
pital’s form-completion problems for group 
insurance. An authorization to release in- 
formation to be signed by the patient and 
an assignment of insurance benefits to per- 
mit direct payment to the hospital are also 
included on the lower half of the form. 


How it works.—The procedures surround- 
ing the use of the HAP-4 form parallel the 
regular and emergency procedures set forth 
in the operation of the New Jersey admis- 
sions pattern. The upper half of the form 
replaces the Hospital Admissions Form and 
the lower half of the form replaces the 
Group Hospital Insurance Report. 

The simplicity and effectiveness of the 
Group Hospital Insurance Form has been 
demonstrated in many areas of the United 
States where the form is currently used. 
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Through the operation of the various pro- 
cedures previously outlined, the insured pub- 
lic retains the option of converting group 
hospitalization insurance into a credit against 
the hospital bill, thereby contributing to the 
effectiveness of such insurance in meeting 
the public’s needs and eliminating a poten- 
tial source of irritation with the hospital. 
Both-are desirable objectives to provide the 
insured public with the maximum service. 

The hospital’s collection problems are 
facilitated by the direct payment of insur- 
ance benefits to the hospital under the as- 
signment clause. In addition, the uniform 
statement of claims information to be com- 
pleted by the hospital as an inherent part of 
the admissions procedures offers a_ sub- 
stantial simplification of the hospital’s form- 
completion problems, eliminating the mul- 
tiplicity and variation in forms for group 
insurance heretofore evident. 


The Bureau of Accident and Health Un- 
derwriters long has recognized the need for 
developing an effective liaison between the 
insurance industry and hospital and medical 
groups so that a common understanding of 
each other’s problems may be achieved and 
plans laid for their solution. The bureau 
has actively supported the industry’s efforts 
in this direction through both the efforts of 
its staff and the guidance it provides through 
its committee structure. 

Hospitalization insurance is a relatively 
young form of coverage, with its principal 
growth concentrated in the last 15-year period. 
It is understandable that new problems have 
arisen paralleling this growth. We have laid 
the foundation for progress in rising to meet 
such problems not unilaterally but on a co- 
operative basis with interested hospital groups. 
Cooperation is the result of understanding, and 
both are essential to progress. [The End] 


DEFINITION OF ‘HOSPITAL’? AND “PHYSICIAN’’—CLAIM PROBLEMS 


mouth and contained organs, specifically 
the teeth, with their surgical and prosthetic 
treatment.”) 

In view of the foregoing and of the IIli- 
nois decision which held that dental ex- 
penses were covered in a policy providing 
for necessary medical and surgical expenses, 
it would seem prudent to cover carefully 
by contract provision just what, if any, 
dental expenses are intended to be covered. 


Suggested Definitions 


With many companies recognizing claims 
based on treatment by any licensed practi- 
tioner in the field of the healing art, and 
with some recognizing faith healing to some 
extent, I assume that, at least for group 
insurance purposes, no one is particularly 
interested in the definition of what we 
usually refer to as a medical doctor. 

For those who want to cover the field 
as above I might suggest the following: 
The word “physician” as used herein means 
a practitioner of the healing art who is 
legally qualified and licensed to engage 
in the type of treatment rendered or surgery 
which is performed. 

If this is used, however, I would suggest 
a special provision as to the dental situa- 
tion as indicated above. 

For those who may feel that the whole 
field is going a bit too far I would suggest 
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Continued from page 258 


the following: The word “physician” as used 
herein means only a practitioner of the healing 
art, practicing within the scope of his license, 
who is duly qualified and licensed to prac- 
tice any one of the following: (1) medicine 
and/or surgery as a doctor of medicine, (2) 
osteopathy, (3) chiropractic, (4) naturo- 
pathy, (5) chiropody, (6) podiatry, (7) 
midwifery, (8) magnetic healing, (9) physi- 
otherapy, etc. 

Under this suggested handling any com- 
pany can, as it desires, list only those fields 
of the healing art for which it wishes to 
give coverage. For instance, one company 
might want to list only (1), (2) and (3), 
as above; while another might want to list 
(1), (2), (3) and (7). If in any case a 
company wants to go beyond the terms of 

‘the definition and recognize, say, Christian 

Science practitioners, there is nothing to 
prevent it, providing the company is con- 
sistent in its position. 


It is not the purpose of this paper to give 
a hard and fast definition of physician, but 
rather to outline the problem involved and 
to suggest feasible manners in which it can 
be met. Companies, if they want to adopt 
a definition, must of necessity pattern the 
definition to the coverage desired to be 
granted. To that end, it is my hope that 
this paper will be of assistance to the in- 
surance industry. [The End] 
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Pre-existing Disease and Accident Insurance: 


Pathology and Metaphysics 


in the Common Speech of 


HE LAW must grapple with enigmatic 

problems of causation and definition, and 
provide solutions even when science and 
metaphysics cannot. Nowhere is the diffi- 
culty of this task more apparent than in 
the field of accident insurance. The effect 
of a disease or infirmity on recovery under 
an accident policy, or an accident feature 
in a life policy, is frequently litigated.’ 
Cases interpreting the typical contract re- 
quirements that accident be the sole and 
exclusive cause, that the insurance shall not 
cover loss caused wholly or partially or 
contributed to by disease, are often difficult 
to reconcile. 

the 
was 


There is agreement that insurer is 
lable when the insured free from 
disease prior to the accident, and an acci- 
dent led to disease resulting in injury or 
death. Even when the insured suffered 
from a disease before the accident, if he 
would have died when he did from the 
effects of the accident alone, and if the 
disease in no way caused the accident, hold- 
ing the insurer liable presents no great 
difficulty. The troublesome problem arises 
when injury or death results from the 
combined effect of a pre-existing disease 
and an accident. 

The cause of some effect normally refers 
to some antecedent factor invariably related 
to the effect. But when pre-existing disease 
and accident combine to produce a particu- 
lar injury or death, both pre-existing disease 
and accident are necessary conditions to 
the particular result. Neither is sufficient 
to have produced by itself the particular 
injury or death, and a dilemma has been 
1Consult ‘‘Pre-existing Physical Condition as 
Affecting Liability Under Accident Policy’’ and 
“Accident Feature of Life Policy,’’ 131 A. L. R. 
240 (1941). 

2 Vance on Insurance (3d Ed., 1951), p. 977. 

8’ Work cited at footnote 2, p. 977. 
4See Kundiger v. Prudential Insurance Com- 
pany of America, 10 Life Cases 422, 219 Minn. 
25, 41, 17 N. W. (2d) 49, 57 (1944). 
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Men 


This comment is reprinted with permis- 
sion from the Winter, 1954 issue of The 
University of Chicago Law Review. 


On the one hand, 
insurance against accidental death is not 
life insurance.* On the other hand, “[a] 
policy . . . is not accepted with the 
thought that its coverage is restricted to 
an Apollo or a Hercules.”*° Some courts 
have suggested—without elaboration—that 
the dilemma is more apparent than real.° 
Given an accident and a pre-existing disease 
concurring in an injury or death, however, 
there is a bifurcation of authority on the 
right of the insured or his beneficiary to 
recover. 

An oft-cited 1911 North Carolina case, 
Penn v. Standard Life & Accidental Insurance 
Company,’ supports insurers’ contentions 
that accident insurance precludes recovery 
when pre-existing disease is necessary to 
the injury. In the Penn case an accidental 
fall hastened loss of sight in one eye—a loss 
which would probably have resulted ulti- 
mately from a pre-existing cataract. It was 
held that when an accident cooperated with 
pre-existing disease to produce a result, the 
accident was not the independent. cause 
required by the policy. Moreover, to pre- 
vent recovery the disease need not be so 
severe as eventually to cause blindness. If 
without the presence of an “ordinary dis- 
ease” the accident itself would not have 
been sufficient to have caused the injury 
or death, there could be no recovery. 


judicially recognized. 


5 Silverstein v. Metropolitan Life Insurance 
Company, 254 N. Y. 81, 84, 171 N. E. 914, 915 
(1930). 

® See, for example, Wheeler v. Fidelity ¢ 
Casualty Company, 298 Mo. 619, 641, 251 S. W. 
924, 930 (1923). 

7158 N. C. 29, 73 S. E. 99 (1911), supplemental 
opinion rendered 160 N. C. 399, 76 S. E. 262 
(1912). 
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On this ground recovery has been denied 
when an insured died from coronary disease 
following an accidental fall; * when an acci- 
dental hip injury aggravated a prior sacro- 
iliac condition; *® and when syphilis helped 
prevent recovery from accidentally cut ten- 
dons.” Recovery has also been denied when 
a pre-existing hernia was requisite to the 
rupture of a peritoneal blood vessel,” and 
when 22-year-old intestinal adhesions con- 
tributed to death from intestinal obstruction 
after an accidental fall.” 

However, in many other cases involving 
similar circumstances recovery has been 
permitted; these courts frequently quote 
from the 1906 Missouri case, Driskell v. 
United Health & Accident Insurance Com- 
pany: An accident must stand out as a 
“predominant factor,” but it need not be so 
“virulent in character’ as to have produced 
the result regardless of all other conditions 
and circumstances. 

“II]f, under the peculiar temperament 
or condition of health of an individual upon 
whom it is inflicted, such injury appears 
as the active, efficient that sets in 
motion agencies that result in death, with- 
dut the intervention of any other independ- 
ent force, then it should be regarded as the 
sole and proximate cause of death. 

In such case, disease and low vitality do not 
rise to the dignity of concurring causes, but 

appear rather as the passive allies 
of the agencies set in motion by the injury. 


cause 


“When evidence is introduced that points 
to the injury as the sole active force that 
brings into operation death-producing agen- 
cies, the issue of proximate cause is one of 
fact for the jury and not of law for the 
court.” 

Thus, even though the plaintiff must 
establish that the accident was sufficient, 
when a necessary disease does not “rise to 


the dignity of a concurring cause” the acci- 
dent will be considered sufficient. And 
when the evidence indicates only that the 
accident was’ necessary, it is for the jury 
to say whether the disease “rises to the 
dignity of a concurring cause.” 

Most courts postulate a distinction be- 
tween “active disease” and a mere “frail 
general condition” or “tendency” to disease. 
But some courts adhere rigorously to the 
Penn rule and find the disease to be “active” 
as a matter of law whenever a pathological 
condition is necessary to a particular result. 
Other courts follow the Driskell decision 
and allow the issue of “proximate cause” 
to go to the jury—instructing, in effect, 
that if the insured would not have suffered 
the particular injury, or died when he did 
but for the accident, the accident is to be 
considered the sole or “proximate” cause.” 

When the issue is submitted to a jury 
in this fashion, the evidence is rarely insufh- 
cient to support a finding that the accident 
was the “proximate cause” and the disease 
a mere “condition” or “passive ally.” Since 
defendant-insurers seldom contend that the 
particular injuries would have occurred un- 
aided by the accident, there appears to be 
little reason for not directing a verdict for 
the plaintiff-beneficiary when the court 
considers the accident sufficient even though 
the disease was necessary.” This would 
construe the disease exclusion clauses out 
of the policies, but the same result is 
achieved when the issue is submitted to a 
jury under instructions which always per- 
mit, if indeed they do not require, a finding 
for the beneficiary the particular 
injury would have occurred without the 
accident.” 


unless 


In cohsequence, diseases and infirmities 
which have not prevented recovery parallel 
those which have prevented recovery. Re- 
covery has been permitted. when an insured 
died from coronary disease after an acci- 





8 Leland v. Order of United Commercial Trav- 
elers of America, 233 Mass. 558, 124 N. E. 517 
(1919); cf. Smith v. Massachusetts Bonding & 
Insurance Company, 207 App. Div. 682, 202 
N. Y. S. 857 (2d Dept., 1924). 

® Crowder v. General Accident, Fire & Life 
Assurance Corporation, Ltd., 7 Life Cases 845, 
180 Va. 117, 21S. E. (2d) 772 (1942). 

10 Great Northern Life Insurance Company v. 
Farmers’ Union Co-op Gin Company, 181 Okla. 
370, 73 Pac. (2d) 1155 (1937). 

11 Railway Mail Association v. 
Life Cases 287, 152 F. 
1945). 

12 Hutchison v. Aetna Life Insurance Company, 
13 Life Cases 25, 182 Ore. 639, 189 Pac. (2d) 
586 (1948). 

13117 Mo. App. 362, 93 S. W. 880 (1906). 
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Stauffer, 11 
(2d) 146 (App. D. C., 


44117 Mo. App., at pp. 369-370, 93 S. W., at p. 
882. 


% Consult, for example, instructions approved 
in Equitable Life Assurance Society of United 
States v. Neale, 1 Life Cases (2d) 225, 258 Pac. 
(2d) 654 (Okla., 1953). 


16 See Scanlan v. Metropolitan Life Insurance 
Company, 93 F. (2d) 942 (CCA-7, 1937). 


17 For example, Roberts v. Woodmen Accident 
Company, 2 Life Cases 531, 253 Mo. App. 1058, 
129 S. W. (2d) 1053 (1939); an enlarged spleen, 
which would probably have caused death in 
weeks, caused death in days, following a fall; 
verdict for the beneficiary affirmed: The in- 
sured ‘“‘would not have died at the time and in 
the manner he did but for an accidental injury.” 
Cf. Scanlan v. Metropolitan Life Insurance Com- 
pany, cited at footnote 16. 
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dental fall; ** when a hip fracture might not 


have occurred if not for pre-existing Paget’s 
disease; * and when the insured accidentally 
ruptured a gastric ulcer.” Recovery has 
also been permitted when syphilis prevented 
cure of eye ulcers, leading to general de- 
terioration and death from coronary throm- 
when. diabetes enabled septicemia 
to develop from minor abrasions;™” and 
when insured’s death resulted from a fall 
acting upon previously acquired intestinal 
adhesions.” 


bosis; 72 


The Penn case appears to deny recovery, 
and the Driskell decision appears to permit 
recovery, regardless of the virulence of the 
Courts following the Penn case 
deny recovery when the disease is a neces- 
sary condition—if the insured would not 
have “died when he did” but for the dis- 
ease.* Courts following the Driskell decision 
permit recovery when the accident is a 
necessary condition—if the insured would 
not have “died when he did” but for the 
accident.” 


disease. 


Perhaps the question of “proximate cause” 
need not result in such polarity. Ordinarily, 
the factors designated as the cause of an 
effect will depend upon the nature of the 
problem generating the inquiry. Neither the 
courts nor the parties in these cases are 
concerned with the cause of an injury or 
death at the level where it might be said 
“human carelessness caused this man’s 
death.” Nor are either the courts or the 
parties concerned here with cause at the 
level at which it might be said “the cessa- 
tion of the oxygen supply to the cells of 
his body was the cause of his death.” Both 
the courts and the parties are here con- 
cerned with which of two necessary con- 
ditions, together sufficient to produce an 
injury or death, should be considered the 
cause contemplated by the parties under the 
terms of their contract. 

Perhaps, then, the question of “proximate 
cause” could be resolved on the basis of 
the severity and potentiality for harm of 
the necessary conditions.” The jury might 
be instructed, or at least controlled, by 
whether or not the accident by itself was 
severe enough to have caused substantial 
harm. Or the jury might be governed by 
whether or not the disease itself had a 
potentiality for severe injury. Were it pos- 
sible to exercise some such control over 
the jury, the Driskell reasoning might be 
salutary. It would mitigate the harshness 
of strict construction without rendering 
meaningless the distinction between acci- 
dental and pathological causation sought to 
be expressed in the policies. 

Similarly,” while accepting the language 
of the Penn case—that to permit recovery 
an accident must be sufhcient—in a 1930 
New York case, Silverstein v. Metropolitan 
Life Insurance Company," Judge Cardozo 
sought a compromise by allowing the jury 
to define disease. In the Silverstein case a 
pre-existing duodenal ulcer had weakened 
the insured’s intestinal wall so that an acci- 
dental ,blow resulted in perforation, periton- 





% Mutual Benefit Health & Accident Associa- 
tion v. Francis, 10 Life Cases 806, 148 F. (2d) 
590 (CCA-8, 1945); cf. Metropolitan Casualty 
Insurance Company v. Fairchild, 13 Life Cases 
97, 215 Ark. 416, 220 S. W. (2d) 803 (1949); 
Rebenstorf v. Metropolitan Life Insurance Com- 
pany, 299 Ill. App. 71, 19 N. E. (2d) 420 (1939). 

” Travelers Insurance Company v. Johnston, 
7 Life Cases 458, 204 Ark. 307, 162 S. W. (2d) 
480 (1942). 

* Union Life Insurance Company v. Epperson, 
4S. W. (2d) 311 (Ark., 1953). 

Wheeler v. Fidelity & Casualty Company, 
cited at footnote 6. 

2 Metropolitan Life Insurance Company v. 
Williams, 180 Miss. 894, 178 So. 477 (1938). 
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23 Kelley v. Pittsburgh Casualty Company, 


256 Pa. 1, 100 Atl. 494 (1917); cf. Miller v. 
United Insurance Company, 15 Life Cases 700, 
113 Cal. App. (2d) 493, 248 Pac. (2d) 113 (1952); 
McVeigh v. International Travelers Assurance 
Company, 101 S. W. (2d) 644 (Tex. Civ. App., 
1936) . 

24 For example, Bush v. Order of United Com- 
mercial Travelers of America, 6 Life Cases 832, 
124 F. (2d) 528 (CCA-2, 1942). 

25 For example, Roverts v. Woodmen Accident 
Company, cited at footnote 17. 

26 ‘Injury by Accidental Means and the Effect 
of Disease in Accident Insurance Policies,’’ 22 
Washington Law Review 124, 134-135 (1947). 

27 Case cited at footnote 5. 
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itis and death. In sustaining a jury verdict 
for the beneficiary, the court held that to 
come within the meaning of the exclusionary 
clause, the disease or infirmity must be so 
considerable that it would be characterized 
as a disease or infirmity in the “common 
speech of men.” Left to itself, said the 
court, the ulcer would have been as “harm- 
less as a pimple.” 

Although juries are apparently neither 
instructed nor controlled on the basis of 
the potentiality for harm in either the dis- 
ease or the accident,” the absence of an 
outward manifestation of infirmity before 
the accident has been advanced by many 
courts in justification of a jury verdict for 
the beneficiary.” Evidence: of symptoms 
manifest prior to the accident has likewise 
been advanced by other courts in justifica- 
tion for a directed verdict in favor of the 
insurer.” And the New York Circuit Court 
of Appeals, subsequent to the Silverstein 
case, sustained a judgment dismissing bene- 
ficiary’s complaint when insured was shown 
to have been undergoing medical treatment 
for-nephritis prior to death precipitated by 
a blow received in an automobile accident.” 

However, the later New York case, Mc- 
Martin v. Fidelity & Casualty Company,” 
suggests that an attempt to define “disease” 
outside the context of the particular case 
would result in a polarity equal to the 
Penn-Driskell antithesis. The Penn-Driskeli 
antithesis stems from labeling one or the 
other of two necessary conditions a cause. 
Attempts to define: “disease” outside the 
context of the particular case, on the other 
hand, result in polarity because either party 
may have the burden of persuading that a 
particular pathological condition is or is not 
a “disease.” This antithesis is illustrated in 
the cases where disease cannot be defined 
on a causal basis because it is antecedent 
in a single chain of causation. 

Two relationships are possible between 
mishap and pre-existing disease in combin- 


** Compare Equitable Life Assurance Society 
of United States v. Neale, cited at footnote 15, 
with Federal Life Insurance Company v. Fire- 
stone, 159 Okla. 228, 15 Pac. (2d) 141 (1932). 
But compare Evans v. Metropolitan Life Insur- 
ance Company, 12 Life Cases 193, 26 Wash. (2d) 
594, 174 Pac. (2d) 961 (1946), with Graham v. 
Police and Firemen’s Insurance Association, 
6 Life Cases 287, 19 Wash. (2d) 288, 116 Pac. 
(2d) 352 (1941). 

* Stokes v. Police and Firemen’s Insurance 
Association, 15 Life Cases 374, 109 Cal. App. 
Sup. (2d) 928, 243 Pac. (2d) 144 (1952); Mutual 
Benefit Health & Accident Association v. Fran- 
cis, cited at footnote 18; Rieger v. Mutual Life 
Insurance Company, 234 Mo. App. 93, 110 S. W. 
(2d) 878 (1937); Wheeler v. Fidelity & Casualty 


When the insured or his beneficiary 
has established the occurrence of a 
fall or misfortune, there is a con- 
flict of judicial exposition as to which 
party must bear the risk of 


failing to persuade that the injuty 
or death was not caused by disease, 


ing to cause an injury or death. On the 
one hand, disease and accident can be co- 
operating factors, and the injury or death 
may be the resultant of two converging 
lines of causation. Each may aggravate the 
effect of the other. For example, an acci- 
dental fall down a flight of stairs may result 
in a terminal heart attack in a man witha 
pre-existing heart condition. On the other 
hand, the disease may be the initial step 
in a single line of causation. For example, 
a heart attack or an epileptic seizure may 
cause a man to tumble down a flight of 
stairs, and death may result from a broken 
neck or a fractured skull. 

In the latter situation, when a fall or a 
mishap is caused by disease, the fall or 
mishap is not an “accident,” and there ap- 
pears to be agreement that no recovery 
will lie under an accident policy or a double- 
indemnity clause. But not every patho- 
logical condition is considered a “disease” 
within the meaning of this language. Al- 
though some cases suggest that the problem 
may be resolved on the basis of the perma- 
nency or severity of the condition,” dis- 
agreement as to what constitutes “disease” 
is similar to the disagreement in the situa- 
tion in which and accident are 
converging lines of causation. The vital 
difference lies in the fact that when disease 
is antecedent in the causal chain, and can- 
not be defined in terms of whether or not 
the accident to the result, 


disease 


Was necessary 


Company, cited at footnote 6. But cf. Bush 
v. Order of United Commercial Travelers of 
America, cited at footnote 24. 

3 For example, Railway Mail Association v. 
Stauffer, cited at footnote 11. 

31 McMartin v, Fidelity & Casualty Company, 
264 N. Y. 220, 190 N. E. 414 (1934). Contra: 
McMartin v. Fidelity & Casualty Company, 239 
App. Div. 296, 267 N. Y. S. 473 (3d Dept., 1933). 

32 264 N. Y. 220, 190 N. E. 414 (1934). 

%3 Fairclough v. Fidelity & Casualty Company, 
297 F. 681 (App. D. C., 1924); Manufacturers’ 
Accident Indemnity Company v. Dorgan, 58 F. 
945 (CCA-6, 1893). 

34 Consult, for example, Mandles v.. Guardian 
Life Insurance Company of America, 3 Life 
Cases 796, 115 F. (2d) 994 (CCA-10, 1940). ° 
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the burden of persuasion will usually be 
determinative.” 

When the insured or his beneficiary has 
established the occurrence of a fall or mis- 
fortune, there is a conflict of judicial ex- 
position as to which party must bear the 
risk of failing to persuade that the injury 
or death was not caused by disease.” Where 
there is but one causal chain involved, there 
isa conflict as to whether plaintiff-beneficiary 
will lose if he fails to persuade that the 
“accident” was not precipitated by disease. 
When disease and accident are cooperating 
factors, there is a conflict as to whether 
plaintiff-beneficiary will lose if he fails to 
persuade that disease was not a concurring 
cause. The placing of this burden of per- 
suasion should be crucial in both instances 
since the alternatives in both instances are 
often equally probable.” 

But when accident and disease concur and 
the Driskell or the Penn rule is followed, 
the burden of persuasion on whether or not 
there was a “disease” is immaterial. When 
the Driskell decision is followed, if the fall 
or misfortune meets the definition of acci- 
dent, the issue will go to the jury since the 
accident is a necessary condition to the 
injury. when the Penn rule 
governs, recovery will be denied as a matter 
of law if a pathological condition was neces- 
sary to the result. When the issue is whether 
“disease” caused a fall or a misstep, on the 
other hand, the placing of the risk of non- 
persuasion will usually determine the out- 
come. Disease, being antecedent in the 
causal chain, cannot be defined in terms of 
whether the fall was necessary to the result- 
ing injury. And a fall or misstep—if not 
caused by ‘“‘disease”—is clearly within the 
definition of accident. 


Conversely, 


when a pathological condition 
and an accident converge to cause injury 


Similarly, 
or death, and disease must be defined in- 
dependently, the placing of the risk of non- 


Prudential Insurance 


*Compare Griffin v. 
Company of America, 8 Life Cases 244, 102 Utah 
563, 123 Pac. (2d) 333 (1943), with New England 
Mutual Life Insurance Company v. Flemming, 
1 Life Cases 481, 102 F. (2d) 143 (CCA-9, 1939). 

* “Burden of Proof in Action Upon Accident 


Policy. ‘ As to Whether Injury or Death 
Was Result of Antecedent Diseases or Other 
Abnormal Bodily or Mental Condition,’’ 144 
A. L. R. 1416 (1943), annotating Griffin v. Pru- 
dential Insurance Company Of America, cited 
at footnote 35. 

“Consult, for example, Stokes v. Police and 
Firemen’s Insurance Association, cited at foot- 
note 29; Griffin v. Prudential Insurance Company 
of America, cited at footnote 35; McVeigh v. 
International Travelers Assurance Company, 
cited at footnote 23; Maryland Casualty Com- 
pany v. Glass, 29 Tex. Civ. App. 159, 67 S. W. 


Pre-existing Disease 


persuasion may be crucial. Thus, the New 
York Circuit Court of Appeals in the Mc- 
Martin case™ held that the burden of prov- 
ing an infirmity a “condition” rather than a 
“disease” was on the plaintiff, and a failure 
to carry that burden—though an accident 
may have been necessary to the result— 
terminated in a judgment against the plaintiff. 

The situations in which there is but one 
line of causation and the situations in which 
there are converging lines of causation are 
conceptually distinguishable, but they are 
not always distinguished in the cases.” 
It is often difficult to discern which situation 
is before the court. Furthermore, recovery 
may in any case depend upon the definition 
of accident. If pre-existing disease is to 
affect recovery for some types of accidents, 
such as a fall or a misstep, the legal issues 
may adequately be formulated either in 
terms of causation or in terms of the defini- 
tion of disease. But in other cases, the effect 
of a pre-existing pathological condition must 
be considered in terms of the definition of 
accident as well. 

“Accident” is associated with fortuity and 
chance. It implies at least a temporarily 
undiscerned cause, and is commonly defined 
in terms of the unforeseen or the unex- 
pected. But not all things unforeseen and 
unexpected are accidents; and some things 
which are at least foreseeable may be acci- 
dents. “Accident” is illusive game in a 
semantic jungle, satisfactorily defined only 
by example. 

One acute difficulty in its definition has 
arisen in that class of cases in which a 
deliberate act of the insured concurred with 
his physical condition to produce injury or 
death. Common examples are the “sun- 
stroke” and “overexertion” cases: In the 
“sunstroke” case the insured subjects him- 
the the sun and 
succumbs, presumably, due to some abnor- 


self to intense heat of 


mality rendering him peculiarly susceptible; 
1062 (1802). Compare the Stokes case, above, in 
which insured did not die for four days, with 
Police and Firemen’s Insurance Association v. 
Blunk, 1 Life Cases 1064, 107 Ind. App. 279, 20 
N. E. (2d) 660 (1939), in which the insured 
died immediately. Perhaps the court in the 
Stokes case was unduly influenced by the 
Blunk case because both involved firemen, and 
both involved smoke. See, also, Kundiger v. 
Metropolitan Life Insurance Company, 10 Life 
Cases 82, 218 Minn.. 273, 15 N. W. (2d) 487 
(1944). 

38 See footnote 35. 

* Cited at footnote 32. 

For example, Equitable Life Assurance 
Society of United States v. Neale, cited at 
footnote 15; Railway Mail Association v. Stauf- 
fer, cited at footnote 11. 
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in the “overexertion” cases the insured 
suffers injury or death in the act of inten- 
tionally doing something he presumably 
thinks he can do without injury. There is 
sharp conflict as to whether injury or death 
arising in these cases is properly classed 
as accidental.” 

Insurers sought to exclude the “sunstroke” 
and “overexertion” cases from coverage by 
phrasing their policies to insure against loss 
due to external, violent and accidental 
means.” They have in some measure suc- 
ceeded. “Under such policies it is said the 
insurer agrees to indemnify the insured, 
not for an injury which is the unexpected 
result of causes that may have been designed, 
but only for injuries that have resulted from 
causes which were accidental.”* “[D]eath 
by accidental means is where the result 
arises from acts unintentionally done.” “ 

The difficulty of this attempted distinc- 
tion between “accidental means” and “ac- 
cidental result” is manifest in cases in which 
deliberate acts, without 
produce injury or death 
presence of 


slip or mishap, 
because of the 
unknown factor which 
changes the normally expected consequences 
of such act. In Lewis v. Ocean Accident & 
Guarantee Corporation,” the insured died 
from an infection, evidently caused by some 
germs on an instrument with which he 
had pricked a pimple on his lip. The New 
York Circuit Court of Appeals, speaking 
through Judge Cardozo, held that death was 
effected through accidental means: 


some 


“Unexpected consequences have resulted 
from an act which seemed ‘trivial and inno- 
cent in the doing. Of itself, the scratch 

was harmless. Unexpectedly it drove 


“Vance, work cited at footnote 2, at Sec. 
181; Lawrence, ‘‘Overexertion As Accidental 
Death Permitting Recovery of Double Indemnity 
Benefits Under an Insurance Policy—A Serbon- 
ian Bog?’’ The Insurance Law Journal, April, 
1951, p. 274. 


“ Vance, work cited at footnote 2, at Sec. 
181, note 5. 

# Vance, work cited at footnote 2, at p. 948. 

44 Pledger Vv. Business Men’s Accident Asso- 
ciation, 197 S. W. 889, 890 (Tex. Civ. App., 
1917). 


4% Consult Hughes v. Provident Mutual Life 
Insurance Company, 1 Life Cases (2d) 206, 258 
S. W. (2d) 290 (Mo., 1953). The insured blew 
the accumulated hair from his electric razor, 
which caused him to sneeze viclently. Was the 
sneeze, which, together with an aneurysm in a 
blood vessel in the brain, caused insured’s 
death, an accidental result of the deliberate 
blowing on the razor? Or was it an accidental 
means to the rupture of the blood vessel? 


46224 N. Y. 18, 120 N. E. 56 (1918). 
4 Case cited at footnote 46. 
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destructive germs beneath the skin, and 
thereby became lethal. To the scientist who 
traces the origin of disease there may be no 
accident in all this. ‘Probably it is true to 
say that in the strictest sense, and dealing 
with the region of physical nature, there is 
no such thing as an accident.’ But 
our point of view in fixing the meaning of 
this contract must not be thai of the sci- 
entist. It must be that of the average man. 

Such a man would say that the dire 
result, so tragically out of proportion tc its 
trivial cause, was something unforeseen, un- 
expected, extraordinary, an unlooked-for 
mishap, and so an accident. This test—the 
one that is applied in the common speech 
of men—is also the test to be applied by 


99 47 


the courts. . 


The unknown presence of an external 
factor acting upon the insured is perhaps 
one thing,® and the unknown presence of a 
pathological condition is perhaps another. 
At any rate, some insurers have maintained 
that the clause in many of these policies 
explicitly denying liability when disease 
concurs with accident is primarily an at- 
tempt to define accident.” Denying the 
insurer’s liability when the unknown factor 
present is disease, and basing the decision 
upon the concurrence of disease rather than 
the definition of accident, serves to avoid 
distinguishing between accidental means and 
accidental results. At the same time it is a 
compromise which permits recovery in a 
case of “heatstroke,” and denies recovery 
in the demonstrated presence of a patho- 
logical heart condition.” But this course is 
apt to lead a court directly back to the 
harshness of strict construction which usually 
follows the adoption of the Penn rule. 


4% “Tf the insured should take a mushroom 
from a field and eat it despite warning, his 
resulting death from poisoning could scarcely 
be said to be accidental. But if the same effect 
followed the eating of mushrooms in a 
restaurant . . . it is obvious that there was 
in the chain of causation a contributing factor 
whose presence was so unintended, unexpected 
and unusual as to bring the whole series of 
causative acts within the accepted definition 
of ‘accidental’.’’ Vance, work cited at footnote 
2, at p. 952. (Italics supplied.) 

” “TThe disease exclusion clauses] are pri- 
marily an attempt to define what is meant by 
accident.’”’ Letter dated August 19, 1953, to 
University of Chicago Law Review from Walter 
M. Foody, Jr., chief actuary, Accident and 
Health Actuarial Department, Continental Cas- 
ualty ‘Company, Chicago, Illinois. 

50 O’Connell v. New York Life Insurance Com- 
pany, 220 Wis. 61, 264 N. W. 253 (1936); cf. 
Wiger v. Mutual Life Insurance Company, 205 
Wis. 95, 236 N. W. 534 (1931). 

51 Herthel v. Time Insurance Company, 221 
Wis. 208, 265 N. W. 575 (1936). 
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The present difficulty of predicting 
insured’s rights in a given case is 
unfortunate. It results in inequity; 
it increases the risks of litigation. 


When “sunstroke” or “overexertion” are 
held not to be accidental, the presence of a 
pathological condition need not be demon- 
strated to bar recovery.” A fortiori, therefore, 
the demonstrated presence of a pathological 
condition precludes recovery.” However, 
when “sunstroke” and “overexertion” are 
held to be accidental, the demonstrated 
presence of a pre-existing disease is a 
requisite to defeat recovery. If the rule 
that an accident must be sufficient is fol- 
lowed, there can be no recovery. In Herthel 
v. Time Insurance Company," the Wisconsin 
Supreme Court denied recovery when an 
insured with a chronic valvular condition 
died from a heart attack after pulling a boat 
from the water, although the death was held 
to be accidental. But if “overexertion” is an 
accident, and the accident only be 
necessary, recovery should logically be per- 
mitted even in the case where a man with 
a demonstrated chronic heart condition ex- 
pires from overexertion in the performance 
of acts customarily associated with being 
alive. In the 1949 case of Metropolitan Cas- 
walty Company v. Fairchild,* the Arkansas 
court permitted an insured with heart dis- 
ease to recover accidental disabiljty 
when he suffered a coronary occlusion after 
straining himself at work. Similarly, when 


need 


for 


an insured with hypertension, pylonephritis, 
arteriosclerosis and a diseased gall bladder 
rode an unruly horse, and subsequently died 
of uremia, the beneficiary recovered for ac- 
cidental death.” 

It is difficult to avoid an undesirable 
polarity in the dilemma of accidental as 
opposed to pathological causation, particu- 
larly in view of the tendency of juries to 
find for the insured or his beneficiary.” An 
analysis of the decisions in which the courts 
have sought some middle ground is some- 
what like trying to detail the endless variety 
of symmetrical varicolored forms possible 
in a kaleidoscope. Prediction of the con- 
struction of a particular accident policy in 
a given case is far from being so simple as 
the weighing of the “fortuity of the means” 
against the “efficiency of the disease.” ™ 

Nor is the problem so simple as a change 
in the phrasing of the coverage.” Insurers 
have used roughly three types of clauses 
to delineate their liability. The first type 
limits indemnity to injuries suffered, inde- 
pendently of all other causes, from accident 
or accidental means. The second type spe- 
cifically provides in addition that the insur- 
ance shall not cover loss caused wholly or 
partly, directly or indirectly, by disease. 
But only a few cases have given effect to 
a distinction between these two types of 
clauses in permitting or denying recovery.” 
More recently, some insurers have sought 
further to limit their liability by adding a 
proviso that injury or death shall not have 
been caused or contributed: to by disease 
or by bodily or mental infirmity.” Although 
recovery has frequently been permitted when 





= Landress v. Phoenix Mutual Life Insurance 
Company, 291 U. S. 491 (1934). 

8 Hvans v. Metropolitan Life Insurance Com- 
pany, cited at footnote 28; Railway Mail As- 
sociation v. Stauffer, cited at footnote 11. 

54 Case cited at footnote 51. 

% Case cited at footnote 18. 

% Clay County Cotton Company v. Home Life 
Insurance Company, 4 Life Cases 535, 113 F. 
(2d) 856 (CCA-8, 1940). 

3% See Preston v. Aetna Life Insurance Com- 
pany, 13 Life Cases 842, 174 F. (2d) 10, 16 
(CA-7, 1949): ‘‘We are therefore faced with 
this situation: the Illinois Second District court 
has adopted a rule of law which would justify 
the summary judgment for the defendant; the 
Illinois First District court holds to a con- 
trary view. ’* Compare Welte v. Metro- 
politan Life Insurance Company, 3 Life Cases 
882, 305 Ill. App. 120,27 N. E. (2d) 63 (1940), 
and Crandall v. Continental Casualty Company, 
179 Ill. App. 330 (1913), with Rebenstorf v. 
Metropolitan Life Insurance Company, cited at 
footnote 18, and the Preston case, above. Con- 
sult Clay County Cotton Company v. Home Life 
Insurance Company, cited at footnote 56. 


8 Article cited at footnote 26. 
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5° “One cannot help but be amused when we 
[insurers] are criticized for our language, be- 
cause the courts’ opinions are certainly no less 
confusing. The New York Court of Ap- 
peals declared that policies should be written 
plainly in understandable English. May we 
suggest that legal opinions should be written 
in the same language.’’ Hancock and Grahame, 
“Are the Courts Destroying the Double In- 
demnity and Accidental Death Benefit?’’ The 
Insurance Law Journal, June, 1951, p. 440, at p. 
450. (Mr. Hancock is assistant superintendent 
of claims, and Mr. Grahame is vice president 
and general counsel, The Massachusetts Pro- 
tective Association, Inc., and The Paul Revere 
Life Insurance Company.) 

® Compare Lucas v. Metropolitan Life Insur- 
ance Company, 4 Life Cases 186, 339 Pa. 277, 14 
Atl. (2d) 85 (1940), with Kelley v. Pittsburgh 
Casualty Company, cited at footnote 23. Com- 
pare Foulkrod v. Standard Accident Insurance 
Company, 6 Life Cases 836, 343 Pa. 505, 23 Atl. 
(2d) 480 (1942), with Rodia v. Metropolitan Life 
Insurance Company, 11 Life Cases 866, 354 Pa. 
313, 47 Atl. (2d) 152 (1946). But see Kelly v. 
Prudential Insurance Company of America, 334 
Pa. 143, 6 Atl. (2d) 55 (1939). 

6 Vance, work cited at footnote 2, at p. 977. 
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the construction of this phraseology was 
involved, rarely has recovery been denied 
on the basis of the addition of the words 
contributed to.” 

This is probably a happy circumstance. 
The two basic problems underlying all of 
the cases are the definition of accident and 
the question of where to draw the line with 
respect to causation. The introduction of 
an additional set of variables into an already 
complex area merely increases the difficulty 
of predicting an insured’s rights under his 
policy. Insurance is a field in which the 
necessity for regulation and the desirability 
of standardization have long been recognized. 

It may be argued that it is inequitable to 
charge higher premiums on accident insur- 
ance for the benefit of those who have or 
develop a pathological condition. But just 
as no one knows in advance whose house 
will burn, or who will die a premature death, 
no one knows who will suffer an accident 
in which disease will play some contributing 
part. It is just this lack of prescience that 
leads people to buy policies on which they 
may never recover. There is no manifest 
reason to distinguish between accident in- 
surance and other types of insurance on this 
basis. Of course, the group among which a 
risk is distributed will affect the premium 
rate. And careful delineation of a group 
may enable insureds to realize lower rates. 
But selectivity on a basis ascertainable with 
relative ease,” such as occupation or geo- 
graphical area, is hardly comparable to 
selectivity on the basis of the presence of 
“disease.” 

It has been contended that permitting 
juries consistently to grant recovery in cases 
where accident and disease are concurring 
causes imposes risks upon insurers which 
Some 


6 


they have not contracted to assume.” 


courts counter that the insurer requires no 
physical examination and accepts policy- 
holders in the condition in which they are 
found.” This hardly meets the contention, 
If a risk is not covered, lack of physical 
examination is irrelevant. However, the 
contention that the risk is not covered as- 
sumes an answer to the very question at 
the heart of the litigation. 

The present difficulty of predicting in- 
sured’s rights in a given case is unfortunate, 
It results in inequity and increases the risks 
of litigation. While the fact that litigation 
is risky may encourage settlement, this too 
may be undesirable when the parties are 
in such unequal bargaining positions as 
insurers and insureds. The necessity for 
maintaining good public relations cannot be 
discounted. Nevertheless, insurers can usually 
better afford to litigate than can insureds 
or their beneficiaries, particularly in cases 
which involve lengthy medical testimony. 

Simplifying the problem of predicting an 
insured’s rights under his contract would 
not, of course, provide any solution to one 
problem with which insurers are always 
faced. Premium rates are set on the basis 
of statistics compiled from past experience 
in payment.” Consequently, the process of 
categorizing particular cases as accidental 
or nonaccidental may affect only future 
premium rates.” There is always a danger 
that a particular insured will get more— 
or less—than that for which he has paid, 
But the courts also interpret life, liability, 
fire and other types of insurance contracts. 
Judicial interpretation may affect premium 
rates in all these types of insurance. Specu- 
lation as to the effect on future premium 
rates sheds little light in a particular case 
on the meaning of an existing insurance 
contract.” 





® But see Stokes v. Police and Firemen’s In- 
surance Association, cited at footnote 29. 


®% Tt is not meant to imply that there are no 
problems connected with other bases for selec- 
tion of the group among which the risk is to 
be distributed—for example, when the insur- 
ance begins and when the insurance terminates 
are crucial problems in group insurance. These 
problems, however, are materially easier to 
deal with than would be a selection based upon 
““disease.’’ 

6 Vance, work cited at footnote 2, at p. 978. 
Hancock and Grahame, article cited at footnote 
59, at p. 449: ‘It is apparent from the cases 
that the courts have destroyed the accidental 
means contract to a considerable extent and 
have abrogated much of the protective language, 
such as pre-existing diseases and infirmities.’’ 

6% Goodes v. Order of United 
Travelers of America, 174 Mo. App. 
S. W. 995 (1913). 
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% Consult Personal Accident Statistical Plan 
(System of Securing and Compiling Personal 
Accident Statistics)—Instructions and _ Codes 
(January 1, 1948), issued by Bureau of Personal 
Accident and Health Underwriters, 60 John 
Street, New York, New York (semble). 

% “Confidentially, the courts have not yet 
eliminated profit from this field [double in- 
demnity policies]. This is also true of accident 
policies. It is still a good thing although in 
some states a higher premium might be justified, 
based on the liberal tendency.’’ Hancock and 
Grahame, article cited at footnote 59, at p. 450. 

® The complex of factors which affect pre 
mium rates makes it unlikely that any single 
factor will be determinative. For example, one 
factor is suggested by the following: ‘‘The new 
antibiotics such as sulfa, penicillin, aureomycin, 
streptomycin, crysticillin, chloromycetin, terra 
mycin, gramicidin and bacitracin, and the new 
modern drugs such as hormones Cortisone and 
ACTH, give unexpected results in certain cases 
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The need for some clear and easy-to-follow 
mle which avoids both converting accident 
policies into life insurance and reducing the 
coverage to an absurdity is fairly apparent. 
It is suggested that permitting recovery 
when an accident is necessary to the par- 
ticular result is such a rule. In such extreme 
cases as where a 74-year-old man with a 
pre-existing hernia suffers a fatal hemorrhage 
from the strain of sitting up in bed, recovery 
should be denied. This, however, can be 
accomplished by the definition of accident, 
as it was in the case in which the situation 
arose, Railway Mail Association v. Stauffer.” 
If it is desired to avoid the “Serbonian Bog” ” 


A REPORT TO THE READER- 


to cover the commission and return pre- 
mium situation, and “differences” should 
be co-ordinated to the end that at all times 
the agency will be in a position to know 
what its “account current” situation is, 
whether it operates on a “written” or a 
“paid” basis. The key factor is the han- 
ding of commissions on each premium item 
collected. This computation may be made 
at the time the premiums are collected or 
at the time the business is recorded. How- 
ever, regardless of when computed, provi- 
sion should be made for determining the 
totals of commissions collected pre- 
miums at regular intervals. The main thing, 
regardless of the method or system adopted, 
is to be sure that the funds of companies 
and clients be kept separate from all other 
funds. Your first step, therefore, is to 
establish two bank accounts—operating and 
depository. The operating account should 
be used for all disbursements other than to 
meet insurance company obligations. Pre- 
mium collections should be deposited in 
the depository account. Thereafter, at in- 
tervals depending upon the agency’s cash 
fequirements, a percentage of the premium 
collections may be transferred to the oper- 
ating account. This percentage can be 
based on the average ratio of commissions 
to premiums as reflected in previous ac- 
counts current rendered to the companies, 
thereby avoiding computations of the actual 
commission on each paid item. This pro- 


on 


of accidental means versus accidental results 
in these extreme cases, they can also be 
viewed as involving a single line of causa- 
tion, in which disease is antecedent to and 
the cause of the “accident.” This latter 
course also avoids the polarity of the Penn 
and the Driskell decisions. It permits the 
denial of recovery as a matter of law when 
deliberate acts, without slip or mishap, pro- 
duce injury or death because of the presence 
of a pre-existing pathological condition. At 
the same time, it permits recovery when 
some pre-existing pathological condition re- 
sults in injury or death only because of a 


fortuitous slip or mishap. [The End] 


Continued from page 228 | 


cedure may have to be altered, somewhat, if 
the method followed is on the “individual 
item basis.” However, this should cause 
no difficulty, accountingwise. 

Effective September 22, 1951, the California 
law was amended to outlaw commingling 
unless consented to by the principals. Sepa- 
rate amendments apply to managing gen- 
eral agents, which impose somewhat less 
restrictive rules than to producers generally. 
Section 1730.5 (also Section 1730.6 appli- 
cable to general agents) has been added to 
the California Insurance Code, requiring 
every producer who does not make immedi- 
ate remittance to follow one of two methods: 

(1) Remit premiums, less commissions, 
and return premiums received or held by 
him to the insurer or the person entitled 
thereto within 15 days after receipt thereof. 

(2) Maintain such fiduciary funds at all 
times in a bank account or depository sepa- 
rate from any other account or depository, 
in an amount at least equal to the premiums 
and return commissions received by him, 
net of commissions received by him and 
unpaid to the persons entitled thereto or, at 
their direction or pursuant to written con- 
tract, for the account of such person. 

Thus, California ‘requires that the fidu- 
ciary insurance account be not 
only from the operating account and per- 
sonal accounts, but also from any accounts 
maintained in with other busi- 


separate 


connection 





(Footnote 68 continued) 

and insurers should be prepared to pay some 
daims thereon. We had a problem in a Cali- 
fornia case where one of the new antibiotics 
Was used and apparently produced a fatal form 
of anemia. Paying on such cases is not too 
discouraging because the new drugs are saving 
itsurers money, even in the field of accidental 
deaths on some of the so-called infection acci- 


Pre-existing Disease 


dents.’’ Hancock and Grahame, article cited at 
footnote 59, at p. 443. 

* Case cited at footnote 11. 

7 ‘*The attempted distinction between acci- 
dental results and accidental means will plunge 
this branch of the law into a Serbonian Bog.’’ 
Justice Cardozo dissenting in Landress v. Phoe- 
nix Mutual Life Insurance Company, cited at 
footnote 52. 
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ness opeiations, such as real estate. It 
should also be pointed out that the fiduciary 
account may include such additional funds 
as may be deemed prudent for the purpose 
of advancing premiums, establishing re- 
serves for the paying of return commissions 
or for such contingencies as may arise in 
the business of receiving and transmitting 
premiums or return premium funds. Such 
additional funds may be in the form of 
unwithdrawn commissions or deposits for 
the specific purposes mentioned in the law, 
but the activity in the fiduciary account in 
respect to the deposit and withdrawal of 
such additional funds must not be such as 
to convert the fiduciary account into an 
operating account or otherwise change the 
basic nature thereof as a separate fiduciary 
insurance account. 

As heretofore mentioned, a managing 
general agent must also comply with the 
law, but he has certain elective rights of a 
less restrictive nature. Rather than comply 
with the aforesaid statutory requirements, 
he may elect to comply with Section 1730.6. 
If he so elects, then he may commingle to 
an unlimited extent. However, he must 
maintain in. an account an amount equal to 
the net aggregate for all principals of the 
premiums and return premiums, net of com- 
missions, received by him and unpaid to the 
persons entitled thereto or, at their direction 
or pursuant to written contract, for the 
account of such persons. In this regard, 
in determining the amount of money which 
the managing general agent must have on 
hand to satisfy his fiduciary obligation, 
credit is allowable for any balance owed 
him by his principal if, in the normal course 
of business and under written contract, it 
would be payable or allowed him and the 
principal is not in liquidation or conserva- 
tion or the subject of receivership proceed- 
ings. This means that if a managing gen- 
eral agent’s business with a consenting in- 





surer is of such a nature that on a particular 
account current a credit balance accrues, 
whether from an excess of return premiums 
paid on behalf of the principal or because of 
claims paid on its behalf, or for any other 
reason, the agent may, in determining the 
amount of money which he is holding for 
other consenting insurers, take advantage 
of the credit. 

Collateral to the commingling problem 
is the legal status of the agent as to pre- 
mium receipts where the insurance com- 
pany is in liquidation under the supervision 
of the state insurance department. The 
complications in this area presently are being 
highlighted as a result of the litigation 
resulting from liquidation of the Preferred 
Accident Insurance Company of New York, 
Due to the importance of these questions 
they will be dealt with in detail in a subse- 
quent article. However, the litigation in 
the lower courts, to date, would indicate 
that an agent must account for all pre- 
miums which have not been paid to the 
insurance company prior to it going into 
litigation; and cannot counterclaim for re- 
turn premiums or other charges paid out 
by the agent after notification of applica- 
tion for liquidation of the company. Litiga- 
tion is pending in Georgia and New York, 
and possibly in other states. The rule may 
be different in California, at least as re- 
spects the rights of the insured to the 
unearned premiums. A recent ruling by the 
Attorney General of California so indicates. 


In conclusion, it should be obvious that 
the handling of premiums is a most serious 
responsibility. For your own protection, 
you-should avoid commingling even though 
not required to do so by statute. Also, if 
any company you represent is going into 
liquidation (involuntarily) you should seek 
advice of counsel before making any dis- 
position of premium receipts remaining in 
your possession. 


THE PLIGHT OF THE TRANSFEREE FOR VALUABLE CONSIDERATION __ 


instance and the tax penalty it imposes when a 
transfer for consideration is undertaken. 


If the basis for justifying the heavy tax 
liability. lies in the thought of transfers 
being speculative in nature, it is hard to 
substantiate this theory in the light of 
present-day practice of life insurance owner- 
ship. The necessity of an “insurable in- 
terest” makes the lack of it a rarity in 
policies issued by the companies today. The 
nonforfeiture features afford the needy policy- 
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Continued from page 247 | 
holder many opportunities for availing him- 
self of cash values provided in the policy. 
Distressed selling or assignment is not the 
only answer as it was in the early days 
of life insurance history. On the other hand, 
the ever-increasing need for the indemnity 
features provided by life insurance in the 
personal and business scene makes the neces- 
sity for allowing legitimate transfer of the in- 


surance ownership a very justifiable change. 
[The End] 
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em yaamnaliey church which has pur- 
‘\ chased several buses to transport parish- 
ioners to and from services cannot be held 
liable for damages caused by the operation 
of vehicles—The Attorney General’s opin- 
in is that there is no tort liability on the 
part of charitable organizations in the State 
of Arkansas. He cites cases which hold 
that “the property of a charitable corpora- 
tion constitutes a trust which is not subject 
to depletion by the payment of a judgment 
for the tort of a servant or agent of the 
trustee” and includes churches in this category. 


He adds: “The servant or agent, of 
course, would be liable personally.”—Opin- 
im of the Arkansas Attorney General, March 


4, 1954. 


LORIDA—An employees’ relief club 

which operates on a voluntary basis and 
which undertakes to provide regular pay- 
ments to its members in the event they 
should become temporarily unemployed as a 
result of certain illnesses or injuries, is not 
held in violation of Florida insurance laws. 
—The Insurance Commissioner asks if the 
functioning of the Hialeah Shopmen’s Relief 
(lub constitutes the business of insurance. 
In its charter the club makes provisions for 
the election of officers and a board of di- 
rectors to carry out prescribed duties, among 
which is the payment of benefits to sick or 
injured members amounting to $5 per day 
‘for each assigned work day lost commenc- 
ing with the 6th regular assigned work day.” 
These payments “will be paid weekly 
lot to exceed a period of 26 weeks in any 
month period.” There is an initiation fee 
$5 and dues of $1 each month until the 
teasury fund reaches $1,000. After the 
mount in the treasury reaches $1,000, dues 
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cease until the amount decreases to $750. 
Thereafter, payment of dues resumes until 


the amount in the treasury again reaches 
$1,000. 


The purpose of the club “is to discourage 
the circulation of relief petitions and to 
provide a plan to enable a member to help 
and be helped on an equal basis with his or 
her fellow employees.” 


The Attorney General answers as follows: 


“The activation of this plan for a relief 
club will not constitute the business of in- 
surance, hence will not violate any laws of 
Florida relating to insurance, subject to the 
following being provided and observed: 


“(1) That the plan is a voluntary one in 
so far as the individual employees are con- 
cerned. A reading of the charter indicates 
this to be true; however, it would be well 
specifically to mention it. 


“(2) That benefits payable to a member 
are payable as an incident of his or her 
membership and not as a result of any con- 
tract issued by the organization to a mem- 
ber. Hence, it would be well to express this 
specifically in the charter.. 


“(3) That specifically the charter provide 
that the organization will be liable for pay- 
ment of benefits only to the extent of funds 
available or to become available in its 
treasury for that purpose. 


“It is mentioned that use of the word 
‘club’ in the name of this proposed organi- 
zation does not appear to violate § 610.33, 
F. S.; since the organization here is not for 
profit. The point is mentioned to preclude 
possible future speculation concerning it.”— 
Opinion of the Florida Attorney General, 
054-48, February 25, 1954. 
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ISSOURI—The mandatory provisions 

of Missouri law providing for the an- 
nual distribution of dividends apportioned to 
participating policies issued by life insurance 
companies are also applicable to foreign life 
insurance companies licénsed to do business 
in the state. 


it is readily apparent that a positive 
legislative policy is stated and directed to all 
life insurance companies organized under 
the laws of Missouri and which are subject 
to [Section 376.360, Revised Statutes of Mis- 
souri]. Does the fact that language 
of the statute, on its face, is addressed to 
domestic life insurance companies justify a 
contention that life insurance companies of 
a foreign state, licensed to do business in 
Missouri, are not subject to its provisions? 
Such question should receive a negative an- 
swer when we consider the following lan- 
guage found in Section 375.030, RSMo 1949, 
a statute applicable to all foreign life insur- 
ance companies licensed to transact business 
in Missouri: 


“1. No individual or association of indi- 
viduals, under any style or name, shall be 
permitted to do the business mentioned in 
this chapter within the state of Missouri, 
unless fe or they shall first fully comply 
with all the provisions of the laws of this 
state governing the business of insurance.’ 


“No ambiguity has been discovered in the 
language of Section 376.360, RSMo 1949, 
which provides for the annual payment of 


dividends accruing and declared upon par- 
ticipating policies, and payment of such 
dividends on a five-year basis is not con- 


templated or authorized by the statute. 


“Tt is the opinion of this office that the 
mandatory provisions of Section 376.360, 
RSMo 1949, which provide for the annual 
distribution of dividends apportioned to par- 
ticipating policies issued by life insurance 
companies are applicable to foreign life in- 
surance companies licensed to conduct their 
business in this State.”—Opinion of the Mis- 
souri Attorney General, March 15, 1954. 


-EBRASKA—A county board does not 
have the authority to promulgate rules 

or exercise its own discretion in the matter 
of obtaining group insurance for county 
employees.—The employees of Lancaster 
County wish to avail themselves of group 
insurance. The county attorney asks sev- 


eral questions concerning the authority which 
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the county board can or cannot properly 
exercise in obtaining this insurance. 


The Attorney General rules as follows: 


“The first question raised is whether the 
county board has authority to make rules 
and regulations requiring that a certain number 
of employees participate in a particular plan 
before accepting the orders of the em- 
ployees, withholding the sums stated in the 
orders, and paying the sums withheld to 
the insurance company or employees’ asso- 
ciation designated in the orders. The act 
itself confers no discretion upon a county 
board. The general rule is that a county 
board has no discretion as to the interpreta- 
tion of the law, and whenever the action 
of the county board is merely a formal 
prerequisite to the issuance of a warrant, 
and the course to be pursued or the amount 
to be allowed is fixed by law, the board 
must follow:the law, and the acts of the 
board in doing so are ministerial only. ... 
We conclude that the county board does 
not have authority to promulgate such a rule 


“The next question is whether the county 
board has authority to ignore the act re 
lating to group insurance for public em- 
ployees found in sections 44-1608 to 44-1612, 
R. R. S. 1943, and require that any plan of 
insurance adopted by an employees’ associa: 
tions conform to the requirements of sec- 
tion 44-1606, R. R. S. 1943. The county 
board does not have this authority, as its 
action in this field is ministerial only. As 
is pointed out in the above paragraph, when 
the course to be pursued is fixed by law, the 
county board has no discretion as to the inter- 
pretation of the law. 


“You also ask whether the county must 
expend money for the additional clerical 
help and office equipment needed to recor 
the orders for withholding of wages, keep 
proper records, and provide for payment 
of premiums. The county board is required 
to follow the law, as noted above. The in- 
tention of the Legislature was to impose 
an absolute duty upon the public body or 
agency concerned to make such expendi- 
tures as are necessary to make the records 
and reports required to accomplish the pur- 
pose of the act. 


“You also present the question of the at- 
thority of the county board to limit the 
plans of insurance which the employees can 
enter into. The county board cannot exer 
cise any discretion in regard to any aspett 
of the matter of accomplishing such i 
surance.”’—Opinion of the Nebraska Attorne) 


General, No. 209, March 8, 1954. ‘ 
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California Specifies 
“Reciprocal States’’ 


The Insurance Commissioner, in pursu- 
ance of Section 706.7 of the California In- 
surance Code, has furnished all domestic 
insurers with a list of “reciprocal states” 
and has given notice that the respective 
insurance authorities within those areas have 
been notified and have been requested to report 
violations by California insurance companies 
curring in their respective jurisdictions. 
The “reciprocal states” specified are Ha- 
wail, Idaho, Louisiana, Maine, Maryland, 
Michigan, Montana, New Hampshire, North 
Dakota, Oregon, Puerto Rico, South Da- 
kota, Utah, Virginia and Washington. 
Copies of Section 706.7 containing the pro- 
visions relating to reciprocal action may be 
obtained from the California Department of 
Insurance. 


Connecticut Amends 
Group Insurance Rules 


The following amendments pertaining to 
group life insurance were filed with the Sec- 
retary of the State of Connecticut on Feb- 
tuary 26, 1954: 

“Section 295-1 of the rules and regulations 
of the Insurance Commissioner, superseding 
previous rules and regulations, filed with 
the Secretary of the State on April 27, 1953, 
and published in the Connecticut Law Journal 
on May 5, 1953, is amended by adding at 
the end of the section, after “Section 295-2” 
the phrase “and Section 295-2A.” 

“The said rules and regulations are also 
amended by inserting between Section 295-2 
and Section 295-3 the following: 
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State Department Rulings 












“Sec. 295-2A. 
life insurance may be issued to a creditor, 
who shall be deemed the policyholder, to 
insure debtors of the creditor, which pro- 
vides insurance on the life of any debtor 
exceeding the amount owed by him which 
is repayable in instalments to the creditor, 


No such policy of group 


’ 


or $10,000, whichever is less.’ 


Indiana Cautions Deviators 


The Indiana Insurance Commissioner re- 
leased a bulletin on March 13 to all insur- 
ance companies licensed to write casualty 
insurancé, including fidelity, surety and guar- 
anty bonds and all forms of motor vehicle 
insurance in the state, calling their attention 
to underwriting deviations. The full text 
of the bulletin follows: 

“It has come to the Insurance Depart- 
ment’s attention that wide scale deliberate 
Underwriting Deviations are being prac- 
ticed by some companies. The Deviations 
involve the application of rates, premiums, 
classifications and territory schedules which 
are not consistent with the filings of the com- 
pany with this department of insurance. 

“Though the insurance laws of this State 
provide that a company may deviate from 
its filed rates, or that of the rating organiza- 
tion to which it belongs, notice of such 
Deviation must be submitted for approval 
in accordance with the rate regulatory laws 
of this State. For any company to other- 
wise deviate from its filed rules and rates 
can only be construed as a deliberate attempt 
to obtain an unfair competitive advantage. 


“Tn the best interests of all companies and 
to effect a cessation of irregular or unethical 
underwriting practices you are requested to 
comply as follows: 
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“Notify all production and underwriting 
personnel of your obligation to the filings 
you have made with this Department of In- 
surance, either independently or through a 
rating organization. 


“Instruct all production and underwriting 
Personnel, including rate clerks and exam- 
iners that they must adhere strictly to your 
filed rates, premiums, rules, classifications 
and territory schedules in underwriting new 
or renewal automobile risks, 


“It should be emphasized that deliberate 
violations of your filed rates or rules could 
prove costly to both employee and company. 


“Branch Office Managers, General Agents 
(Direct Reporting) and Supervisory Per- 
sonnel should especially be apprised of their 
responsibility in this matter. 


“Unless your cooperation in eliminating 
present abuses of rate and rule filings and 
unfair underwriting practices is forthcoming 
by compliance with the above recommenda- 
tions, it will become necessary to proceed 
under the remedy provided for such viola- 
tions by invoking the penalty under Section 
16, Chapter 60, Acts 1947 (Burns Indiana 
Stattites Annotated, 39-5216).” 


A supplementary questionnaire accom- 
panying the bulletin listed three questions 
to be answered by each company, was to be 
completed and returned to the insurance 
department not later than May 1, 1954. The 
information provided in the questions would 
be made part of the company’s file main- 
tained by the department. The questions 
were as follows: 


“1. Are you a member or subscriber of a 
Rating Organization (any coverage) ,—if so, 
please identify: 


“2. Do you have on file with this Depart- 
ment any deviation from the rules and rates 
of your Rating Organization, if so, indicate 
such deviation (rates or rules) by specific 
coverages and give deviation percentage 
from the rates as filed by your Rating 
Organization. 


“3. If you are a direct or independent 
filing company, state percentage of deviation 
from National Bureau rates and premiums— 
such deviation should be given by class of 
business and coverages written.” 


Kansas Protects 
Purchasers’ Choice of Insurer 


A recent ruling by the Kansas Insurance 
Department (No. 48-1-9) upholding insur- 
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ance purchasers’ freedom in the selection of 
an insurer follows: 


“Deeming it to be in the highest degree of 
public interest that purchasers of insurance 
in this state be at all times allowed com- 
plete freedom of selection of insurers 
authorized to do business in this state, it is 
hereby determined by the commissioner that 
the license of any agent, insurance company, 
association, society, or interinsurance ex- 
change, or employee, agent, or servant 
thereof, licensed in this state is not serving 
the insurable interest of the public should 
such agent, insurance company, association, 
society, or interinsurance exchange, or em- 
ployee, agent, or servant thereof, directly or 
indirectly do any act which will in any way 
impair or infringe upon said insurance pur- 
chaser’s freedom of selection of an insurer 
authorized to do business in this state, or 
should such agent, insurance company, as- 
sociation, society, or interinsurance ex- 
change, or employee, agent, or servant 
thereof, conspire with any other person, 
partnership, corporation, or association, or 
employee, agent, or servant thereof, to im- 
pair or infringe upon any purchasers of in- 
surance freedom of selection of insurer.” 


New York Raises Liability Rates 


Approval of increased rates for mant- 
facturers’ and contractors’ and owners, 
landlords’ and tenants’ liability insurance in 
New York State, effective March 15, was 
announced recently by Superintendent of 
Insurance Alfred J. Bohlinger. The new 
rates were filed with the New York Insur- 
ance Department by the National Bureau of 
Casualty Underwriters and the Mutual In- 
surance Rating Bureau on behalf of their 
member companies. Following is a sum- 
mary of the average rate level changes: 


Manufacturers’ and contractors’ liability 
insurance—New York City (excluding Rich- 
mond), 26.5 per cent; remainder of state, 
19.5 per cent. 


Owners’, landlords’ and tenants’ liability 
insurance for apartment$ and tenements— 
Manhattan, 6.6 per cent; Brooklyn, 13.9 per 
cent; Queens, 6.6 per cent; Bronx, 7.7 per 
cent; and Richmond, 6.6 per gent. 

Owners’, landlords’ and tenants’ liability 
insurance for classifications other than New 
York City apartments and tenements—New 
York City (excluding Richmond), 6.4 per 
cent; remainder of state, 10.1 per cent. 

Mr. Bohlinger said that the revision was the 
first change in these rates since October, 1952 
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Dilemma in California 


The Impact of a State Disability Act on 

Insurance Companies: A Study of the Cali- 
fornia Experience. Research Monograph No. 
il. John S. Bickley. Bureau of Business 
Research, College of Commerce and Ad- 
ministration, The Ohio State University, 
Columbus, Ohio. 1954. 44 pages. 


The enactment of compulsory unemploy- 
ment compensation disability insurance leg- 
sation in the State of California added 
one more type of coverage to the program 
of economic benefits for its workers. 


This was by no means a new type of in- 
surance. Private insurance companies had 
been writing similar coverage for many 
years with policies designed to protect the 
worker from the financial stress that might 
accompany the period of unemployment fol- 
lowing his injury either on or off the job. 
Anew competitive situation arose, however, 
between the private companies and the state, 
which warrants careful observation on the 
part of other states contemplating similar 
legislation. 


Mr. Bickley points out that, from the out- 
set, the private companies were placed at a 
disadvantage. The unemployment compen- 
sation disability act created a state fund. 
The private companies had to compete with 
this fund and with insurers on the basis of 
the same premium—a tax of 1 per cent of 
the first $3,000 of wages, per employee, in 
firms which were qualified for unemploy- 
ment compensation. Further, when the act 
became effective, all employers were auto- 
matically included under the state plan. 


The private companies, then, if they wished 
to compete effectively in writing this cov- 
erage, had to offer more attractive benefits 
than those available under the state plan. 
Under these conditions, private insurers had 
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into consideration the increased 


to take 
costs incurred in writing this type of cover- 


Higher costs were involved in the 
more liberal benefits offered; selling ex- 
penses were raised in gaining the recogni- 
tion needed to compete with the state plan; 
and the costs involved in the acquisition of 
new policyholders became greater since it 
was now necessary to win the prospective 
insured away from the omnipresent state 
plan. The state fund, of course, was not 
subject to these costs—nor was it subject 
to taxes on the premium contributions received. 


age. 


Certain solutions are, nevertheless, avail- 
able. Mr. Bickley says that the prospects 
are a little brighter than the current loss 
ratios seem to indicate. California law does 
make adequate provision for the operation 
of private insurers in the unemployment 
compensation disability insurance field’ Suc- 
cessful competition against the state plan 
must depend, then, on the willingness of 
private insurers to adopt measures which 
experience has proven successful. 


By and large, profitable underwriting in 
this line of insurance will rest on discrimi- 
nating sales activity, selective underwriting 
and enlightened management. 


Avoiding Recession 


Defense Against Recession: Policy for 
Greater Economic Stability. Committee for 
Economic Development, 444 Madison Ave- 
nue, New York 22, New York. 1954. 54 pages. 


Although this nation’s defenses against 
a depression are “stronger than ever before,” 
they “can and should be strengthened,” ac- 
cording to the latest report by the Research 
and Policy Committee of the Committee 
for Economic Development. 


The committee proposed that businesses 
—for tax purposes—should be permitted to 
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carry back their operating losses for two 
years instead of the present one year. An 
extended carry-back period would “enhance 
the stabilizing value” of the provision. 


The CED survey also recommended that 
the federal government should provide loans 
to states in danger of exhausting their un- 
employment compensation reserves. In some 
important industrial states the reserve funds 
are quite low, the committee reported; an 
increase in benefit rates—desirable in de- 
flationary times—would reduce even further 
the margin of safety of the state funds. The 
committee added that drains upon the funds 
could be reduced by better administration, 
by reconsideration of eligibility rules and by 
raising the average levels of contribution rates. 

Stressing the importance of wise business 
planning in avoiding a deflation, the CED 
committee urged that businesses set up their 
investment programs with more attention to 
long-run growth prospects rather than to 
short-run economic swings. 

The report, the latest in a series of state- 
ments on national policy issued by CED, 
is the result of approximately two years of 
research and discussion, involving many of 
the nation’s leading businessmen and econo- 
mists. Work began in 1952, when the De- 
partment of Commerce undertook, at CED’s 
suggestion and with its cooperation, a study 
of “Markets After Defense Expansion.” 


Economic Policy 


Economic Report of the President. United 
States Government Printing Office, Wash- 
ington 25, D. C. 1954. 225 pages. 65¢. 


This is a basic book. It sets out the 
broad policy relative to the economy, out- 
lining some of the major problems the Ad- 
ministration faces and how it proposes to 
solve them. 





ARTICLES 


Articles of interest in other 
legal publications 





Insuring the Partner . In this article 
the practicality of the “pooling method” of 
insuring the partners of a firm is discussed. 
The entity type of purchase-and-sale agree- 
ment is defined, and its advantages and dis- 
advantages are weighed with an eye toward 
pointing out the differences between the en- 
tity plan and the cross-purchase plan. 
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Ever-present taxes touch this situation, 
also, and the author comes to the conclusioy 
that from an estate tax standpoint, there 
appears to be no difference in the two plans, 
The author, an insurance counsel, mentions 
other points of interest to members of a 
partnership considering different method 
of partner insurance.—Cavanaugh, “The Enp- 
tity Type of Partnership Purchase and Sale 
Agreement,” Journal of the American Society 
of Chartered Life Underwriters, Winter, 1953, 


Ambiguity of Seamen’s Act . . . Insofar 
as the Jones Act is beneficial to the seamen 
of the United States and is a reinforcing 
element to the general maritime law of our 
country, it has been held that the statute is 
to be liberally construed. 


The legislation affords “any seaman” or 
his representatives a right of action “for 
such injury or death resulting in whole or 
in part from the negligence of any of the 
officers, agents, or employees of such car- 
rier ” Tf the act covers any seaman, 
then, says the author, a New York attorney, 
“The Chinese hand on the Chinese junk, 
injured in Chinese waters,’ could be de 
prived of the act’s coverage if Congress 
wished the act to apply only to American 
citizens. However, if the Chinese hand were 
an American resident, signed articles in an 
American port, or was negligently injured 
in American territorial waters or on United 
States soil, the Jones Act might easily be 
interpreted as giving him complete protection. 


This article discusses many other ques 
tions which have arisen and cases are cited 
which serve to point out the inconsistencies 
of court decisions as to coverage under the 
Jones Act.—Morrison, “The Foreign Sea- 
man and the Jones Act,” Miami Law Quar- 
terly, Fall, 1953. 


Interstate Employee . . . This article 
deals with workmen’s compensation for em- 
ployees injured in interstate commerce, with 
emphasis on the problems posed by varying 
conflict of laws principles in the various 
states. 


Existing workmen’s compensation laws 
are sadly inadequate, says the author, an 
associate professor of law at the University 
of Houston. Until they are more uniform, 
and all provide a scale of benefits adequate 
to compensate an injured worker, sympathy 
can be with the employee in his attempt to 
seek recovery under more than one law— 
Wellen, “Workmen’s Compensation, Con- 
flict of Laws and the. Constitution,” West 
Virginia Law Review, June, 1953, and No- 
vember, 1953. 
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Mexican Legislation Protested 


A recent amendment of the insurance 
laws of Mexico provides, among other 
things, that marine or transport insurance 
on risks for residents of Mexico must be 
contracted for through companies author- 
ized to operate in Mexico. Protests against 
the law have been registered with Secretary 
of State Dulles. 


Bolivian Pilot Wins Default Relief 


Legal action resulting from the air tragedy 
which occurred over Washington National 
Airport on November 1, 1949, involving a 
P-38 piloted by a Bolivian air force officer 
and a DC-4 airliner carrying 55 persons 
(THE INSURANCE LAW JouRNAL, August, 
1953, page 578), reached a new stage of 
development recently when_ the United 
States Court of Appeals, District of Colum- 
bia Circuit, reversed a default judgment 
entered at a district court pretrial hearing, 
but affirmed the court’s dismissal of the 
Bolivian pilot’s counter-claims. 


On May 1, 1950, the P-38 pilot, ir answer 
to a suit for property damages brought on 
by the airline, filed a counter-claim for 
injuries he had received in the mid-air 
collision. 


On December 1, 1950, the pilot’s attorneys 
withdrew from the case and in June, 1952, 
the case came before the District Court 
of the District of Columbia for a pretrial 
hearing. 


As it turned out, the pilot had left the 
United States for his native South America 
and as a consequence, default judgment was 
made for $160,000 in damages. 


In December of the same year, however, 
he returned to the United States, and on 
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January 2, 1953, moved that the judgment 
be vacated and that the entire case, includ- 
ing his counter-claim, be reinstated. In an 
affidavit, he claimed to have left this country 
in the summer of 1950 because he was with- 
out funds. Although he was represented by 
counsel retained by the Bolivian Govern- 
ment, said counsel was dissatisfied in that 
no fees were forthcoming. He said that 
he had requested funds from the Bolivian 
Congress, but the request was refused. He 
further stated that after his exodus from 
the United States he had not received notice 
that he should appear for the pretrial 
hearing. 


On January. 12 the district court overruled 
this motion. The Bolivian filed another, 
asking reconsideration, but the district court 
overruled again. On February 11, 1954, 
the case came before the court of appeals. 


In this court, the pilot met with a modicum 
of success. The court said: 


“It seems clear that . . . [the Bolivian 
pilot] never received actual notice of the 
withdrawal of his counsel or of any pro- 
ceedings leading to the default judgment 
until after it had been entered. 


“Considering the motions timely 
We advert again to the salient facts. 
sel had been employed to represent 
[him] and had answered, setting up a de- 
fense on the merits in apparent good faith, 
and had counterclaimed. [the pilot] 
was not advised of his counsel’s withdrawal, 
which occurred after he had left the United 
States. He was not a citizen and says he 
did not have funds with which to continue 
living here. It was therefore not unnatural 
for him to leave. When he did so it could 
not be said definitely that the case would 
be reached for trial within the time which 
actually expired before he returned, 


Coun- 
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The Bureau of Accident and Health on registration procedures may be ob- marin 
Underwriters will conduct a seminar on tained from the American Management Bon 
individual accident and health insurance Association, 330 West 42nd Street, New adapt: 
at the Biltmore Hotel, New York City, York 36, New York. C 
on May 26-27. The seminar committee, The Association of the Bar of the City 
under the chairmanship of Peter J. Burns, of New York held a forum on problems Pa 
| executive assistant of the New York Life under workmen’s compensation and dis- ei | 
Insurance Company, has announced that ability benefits laws on April 13. Speakers a 
panel discussions on the problems of were Mary H. Donlon, chairman, New e | 
agency management in relation to ac- York State Workmen’s Compensation =” 
cident and health insurance will be Board; Raymond N. Caverly, vice presi- Sis 
featured. dent, America Fore Insurance Group; Haiti: 
Tomorrow’s insurance conditions, their and Samuel Kaltman, attorney, Aetna Ton 
effect on present operations and future Casualty and Surety Company. The |... , 
plans, and the latest techniques for pro- forum was one of a series of educational J 444 6) 
moting efficiency will be emphasized at Programs on various aspects of insur- |[ sanies 
the forthcoming spring insurance con- ance law sponsored by the association’s [Ji 4q 
ference of the American Management Committee on Insurance Law. Rte 
Association. More than 1,000 corporate The New Jersey Accident and Health [fance ; 
insurance ex2cutives from all parts of Association met in the Military Park [fond pb 
the United States and Canada are ex- Hotel, Newark, on April 8. The speaker J wrer. 
pected to attend the conference, which at the meeting was Ardell T. Everett, Jive B 
will be held May 24-26 at the Hotel vice president in charge of accident and [Jand fi 
Statler in New York City. Information health, Prudential Insurance Company. |] three 
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ae regarc 
Haiti. 
when, through new counsel, he promptly surance Staff, office of International Trade, officia 
moved that the default be set aside. Department of Commerce, Washington, D. CJ done 1 
“Since no intervening rights appear to There are no statutory provisions or pre}: 
have been prejudiced, since a good faith requisites specifically applicable to the e- pen 
defense on the merits had been put forward tablishment of an insurance company in _ 
by answer, since no lack of good faith Haiti. In practice, the procedure to be 
appears in any other respect, and because followed by foreign insurance companies is 
the facts of the case indicate no significant the same as for other foreign companies. A Branc! 
reason for precluding a trial on the merits, Insura 


we think it was improvident not to grant 
any relief whatever from this very large 
money judgment entered by default. 

“We conclude that [he] should be 
relieved of the default judgment, with 
[the airline’s] complaint reinstated for trial 
on the merits, but we affirm the dismissal 
of . . . [the Bolivian pilot’s] counter- 
claim. We do the latter as approval of the 
district court’s exercise of discretion in 
refusing to vacate its dismissal. The same 
result could be obtained by directing that 
such dismissal shall stand as a just term 
accompanying the relief granted from the 
money judgment. 

“Reversed in part, affirmed in part.” 


Insurance in Haiti 


The following résumé of the insurance 
industry in Haiti was prepared by the In- 
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general agent must be appointed and I- 
censes secured from the Haitian Depart] Life 
ment of Commerce, authorizing the agent 
to representthe insurance company con- 
cerned and authorzing the company to oper- 
ate in Haiti. There are no qualifying deposits, 
minimum capital, reserve or reserve invest- 
ment requirements. 


Fire 
Marin 
Casua 











Total 





Insurance companies are required to in- 
vest annually 20 per cent of net profits in 
bonds of the Haitian Institute of Agricul- 
tural and Industrial Credit. The institute 
was set up under a law passed in September, 
1951, for the purpose of making loans to small 
industrial and agricultural enterprises. Its 
bonds are guaranteed by the government. 
A March, 1948 law imposes a tax of 5 per 
cent on life insurance premiums and 10 per 
cent on all other branches. This law pro- 
vides also that all sums accruing from the 
collection of insurance premiums will be 
subject to an export tax of 3 per cent when 
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transferred abroad. The Haitian Commer- 
cial Code contains general regulations 
governing the terms to be included in 
marine insurance policies and these regu- 
lations are applicable in principle, where 
adaptable, to all types of insurance. 


Consolidated over-all insurance statistics 
and results of insurance company opera- 
tions in Haiti are not available. The fol- 
lowing information has been taken from 
unofficial reports and estimates. According 
to a July, 1952 report, there were twenty- 
two insurance companies, including three 
Haitian and nineteen foreign. The three 
Haitian-owned insurance companies were 
recently formed. and are relatively small, 
two of them being capitalized at $10,000 
and one at $20,000. Foreign insurance com- 
panies represented in Haiti by local agents 
included ten British, four Canadian, four 
Life insur- 
ace is sold by the three Haitian insurers 
and by three Canadian and one British in- 
surer. Automobile insurance i$ sold by 
five British and two United States insurers, 
and fire insurance is sold by nine British, 
three United States, one Canadian and one 
French. No official statistics are available 
regarding premium income of insurers in 
Haiti. The following table is based on un- 
oficial reports and reflects only business 
done by foreign insurers: 


Premium Income of Foreign Insurers Dur- 
ing Fiscal Years Ending September 
30, 1950, and 1951 
(in Haitian Gourdes*) 


Branch of 

Insurance 1950 1951 
Life 871,107 1,279,972 
Fire 561,177 754,766 
Marine ...... 64,084 101,644 
SNREGE 5.3 ia ince es 249,992 375,588 
ae . . 1,746,360 2,511,970 





*Five gourdes equal $1 United States cur- 
tency. 


A social insurance law was passed Sep- 
tember 12, 1951. In July, 1952, the Haitian 
Institute of Social Insurance (IDASH) be- 
gan the work of putting into effect in suc- 
tessive stages a system of insurance against 
sickness, maternity and work accidents, as 
talled for in the law. Initially, operations 
were confined to providing workmen’s 
compensation insurance in the Port-au- 
Prince area. Employers were required to 
fay a premium fixed at 1 per cent of their 
total payrolls. 


The Coverage 








IDASH is run by a director and a nine- 
man Council of Administration. The coun- 
cil is made up of three representatives each 
from government, management and labor. 
All officials are named by the President. 
The social insurance system is to be ex- 
panded gradually to include compulsory 
sickness and maternity insurance and is to 
apply throughout Haiti eventually. The 
premium to be charged when sickness and 
maternity coverage is provided has been fixed 
at 4 per cent of the insured’s basic salary. 
In most cases, the premium cost will be 
shared equally between workers and em- 
ployers; however, premiums for workers 
earning less than 110 gourdes monthly are 
to be paid entirely by their employers. Per- 
sons whose basic monthly salary exceeds 
500 gourdes, as well as certain specified 
occupational groups, are exempt from com- 
pulsory sickness and maternity insurance. 
This represents Haiti’s third attempt in 
recent years to launch a social insurance 


system. Previous legislation along these 
lines passed in 1943 and 1949 was not 
implemented. 


February Fire Losses 


Near $79 Million Mark 


According to estimates of the National 
Board of Fire Underwriters, fire losses in 
the United States for the month of Febru- 
ary amounted to $78,928,000. This figure 
reflects an 8.6 per cent increase over the 
$72,706,000 in losses reported for February, 
1953, but represents an 8.7 per cent decrease 
from the $86,493,000 fire losses that occurred 
in January of this year. 


Tight Squeeze 


A recent Automotive Industries Newsletter 
reports that there are still 17 million Amer- 
ican families that do not own a car; 89 per 
cent of car-owning families have only one 
car; 29 per cent of the farms in the United 
States have neither car nor truck; and one 
fourth of the automobiles and one fifth of 
the trucks in use in this country are of 
pre-Pearl Harbor vintage. This leaves a 
big market potential to be exploited. 


Meanwhile, however, insurance men be- 
come more and more apprehensive about 
the ever-increasing congestion of our streets 
and highways and the resulting dangers. 


Still one of the top questions on the list 
for traffic experts is: “Where are we going 
to park them all?” 
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NEGLIGENCE — 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 





Safe Working Place 
Must Be Provided a Business Invitee 


The United States owed a duty to make 
a firing range a safe place to work for a 
contractor who was attempting to per- 
form on a contract with the government 
for the gathering of scrap metal from the 
abandoned firing range. Ninth Circuit. 


This is an action under the Federal Tort 
Claims Act to recover damages for injuries 
accidentally sustained at an army base. A 
metal company entered into a contract with 
the government for the purchase of metal 
scrap to’be found on the firing range. The 
employee of this contractor is the plaintiff 
in this action. He sustained his injuries 
while collecting scrap metal pursuant to 
the contract. 


Evidence showed that the government 
knew prior to the plaintiff’s entry upon the 
range that there was a strong possibility 
that duds existed on the range, that they 
posed a condition of extreme danger to any- 
one entering upon the range. “Dedudding 
operations” had not been undertaken by 
the government. 


The government failed to warn the plain- 
tiff of the known danger he was likely to 
encounter. He was not informed of the fact 
that the government had rejected a recom- 
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‘Selected a. GR 
from All Jurisdictions 


> 





mendation that the area be “dedudded.” 
He was told the location of one known dud 
and warned against it. 


The plaintiff employed several off-duty 
enlisted personnel to assist him in collect- 
ing the scrap. One of these men picked up 
a shell and asked if it contained the type of 
metal the plaintiff was looking for. The 
plaintiff answered in the negative but the 
employee tossed the shell to the plaintiff, 
who dropped it; it exploded, injuring both 
the plaintiff and the assistant. 


Held: The plaintiff was at the time oi 
injury a business invitee. Under the law 
the government was under obligation to 
provide him a safe place to perform the 
contract. There was a duty to inspect the 
range for hidden and latent dangers, and 
remove them, or to warn the plaintiff against 
them. These duties of the government 
should have been discharged with a degree 
of care commensurate with the danger in- 
volved. The government was found remiss 
in these duties and in affirmatively repre- 
senting to the plaintiff that the range was 
safe. Judgment for plaintiff affirmed— 
White v. U. S. United States Court of Ap- 
peals for the Ninth Circuit. February 18, 
1954. 3 NEGLIGENCE Cases (2d) 276. 


Pre-existing Ailments Aggravated 
by Smog 
It was a question for the jury whether 
sulphurous fumes from a chemical plant 


aggravated a pre-existing physical ail- 
ment. California. 


Plaintiffs brought an action for damages 
to recover for injuries sustained when they 
drove through a smog bank outside of.de- 
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fendant’s plant. The smog which plaintiffs 
believed to be relatively harmless was in 
fact principally comprised of sulphur dioxide 
and sulphuric acid vapor. 


The defendant’s employees were attempt- 
ing to start the plant, which manufactured 
sulphuric acid, and, due to an atmospheric 
condition known as an inversion, fumes 
fom the stack were not carried away, but 
cung to the ground in layers. Workers in 
the area and defendant’s own employees 
were compelled to wear gas masks because 
of the condition created. 


Plaintiff passed this plant while driving. 
His wife lost consciousness because of the 
extreme concentration of the fumes, and 
both plaintiffs required hospital treatment. 
It was determined .within a few months 
that plaintiff’s wife had cancer of the larynx 
and a laryngectomy was performed. The 
plaintiff sued because a heart condition had 
been aggravated and his wife’s action alleged 
that a dormant cancer had been “lighted 
up” because of exposure to the smog fumes. 
Defendant appealed judgment for plaintiffs 
in the sum of $30,000. Plaintiff and his wife 
recovered $5,000 and $25,000, respectively. 


Defendant’s contention on appeal was that 
there was no causal connection as a matter 
of law between the cancer and the exposure 
to the smog. The court held that the evi- 
dence, if believed by the jury, warranted a 
finding for plaintiffs. 


Held: The judgment for plaintiffs was 
afirmed.—Hagy v.. Allied Chemical & Dye 
Corporation. California District Court of Ap- 
peal. December 31, 1953. 3 NEGLIGENCE CASES 
(2d) 307. 


Wrong Operation— 
Malpractice or Assault and Battery 


The patient consented to one kind of 
operation; another kind was performed. 
The Colorado Supreme Court was pre- 
sented with the question of whether this 
was assault.or malpractice negligence. 


The above are the title and subtitle of a 
case which we reported in this column in 
the November, 1953 issue. We have learned 
that an application for a rehearing was 
granted, following which the first opinion 
was withdrawn. Now a final opinion has 
been promulgated by the court. This latter 
opinion holds that the judgment for the 
plaintiff (patient) must be reversed with 
directions for a new trial if the parties wish 


Negligence 





one; whereas the first opinion (the with- 
drawn opinion) held this was a civil action 
for damages from assault and battery and 
the action was not timely. 


To recapitulate, the plaintiff brought ac- 
tion for damages when the defendants, 
doctors, performed a vasectomy on him 
rather than a circumcision. On an appeal 
from a directed verdict for the plaintiff, tie 
supreme court held that the performance 
of this allegedly unauthorized vasectomy, 
rather than the circumcision, constituted an 
act of malpractice rather than an assault. 
Consequently, the plaintiff was not precluded 
from bringing this action by the statute of 
limitations. It was error, however, for the 
trial court to have directed a verdict where 
there was evidence only that the plaintiff 
had consented to an operation, but had 
failed to prove that it was the circumcision 
that he had. consented to. There was evi- 
dence that the plaintiff's wife, who made 
most of the arrangements for the operation, 
had indicated that a “tube-tying” operation 


was to be performed.—Maercklein v. Smith. 
Colorado Supreme Court. February 17, 
1954. 3 NEGLIGENCE CAsEs (2d) 303. 


Short Shorts from the Courts 


New Mexico... A county was not liable 
for the injuries of a visitor to a hospital 
operated by it, when the visitor fell into an 
excavation on the hospital grounds. The 
maintenance of the hospital is a govern- 
mental function.—Elliott v. Lea County. New 
Mexico Supreme Court. February 17, 1954. 
3 NEGLIGENCE Cases (2d) 313. 


New York... 


A state mental hospital 


is not liable for the torts of a released 
patient. The basis of the claim was that 
the state doctors had made a negligent 


diagnosis of the patient. The holding was 
that the state cannot be held for the honest 
error of professional judgment.—St. George, 
Adm’x v. State of New York. New York 
Supreme Court. January 27,1954. 3 Nectt- 
GENCE Cases (2d) 329. 


California . . . A county hospital is not 
liable for the alleged negligent setting of a 
fracture of a paying patient. “... the impo- 
sition of a charge for service by such a 
hospital is not inconsistent with the exer- 
cise of a governmental function... .”— 
Waterman v. Los Angeles County General 
Hospital. California District Court of Ap- 
peal. February 11, 1954. 3 NEGLIGENCE CASES 
(2d) 290. 
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LIFE 


Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


“By Guess-by Golly’’ Verdict 
Cannot Stand 


A verdict based upon mere speculation 
and theories not supported by the evi- 
dence cannot be allowed to stand. Court 
of Appeals for the Fifth Circuit. 


The beneficiary of the insured had judg- 
ment in the lower court against the three 
insurance companies named as defendants. 
Trial was had by jury. The defendants filed 
motions to set aside the verdict and to enter 
judgments in their favor on the grounds 
that the verdict was contrary to law and not 
supported by the evidence. The motion was 
overruled and this appeal follows. 


The facts are these: At about 3:00 p. m. 
on the fatal day the insured went into the 
pasture to catch the horse and bring it to a 
nearby barn for two children to ride. On 
that occasion he took with him several ears 
of corn. Price, who was then hunting rab- 
bits in the pasture, saw the insured signal- 
ling and whistling for the horse, but no one 
ever saw him catch the horse or attempt to 
mount the’animal. A short time thereafter 
Price again observed the insured and at this 
time he was walking toward the highway, 
but Price did not see the horse. After an 
interval of about 30 minutes and when ap- 
proximately four or five hundred feet from 
the point where the body of the insured was 
subsequently found, Price fired one shot. 
Thereafter, Price returned to the area where 
he had first seen the insured, at which time 
his attention was attracted to the two chil- 
dren who were then calling for the insured. 
At the same time he observed the horse 
grazing nearby and in proximity to the 
place where the insured’s body was later 
found. At about 6:00 p.m. Mrs. Price went 
into the pasture to gather some firewood 
and there she discovered the body of the 
insured. 


When found, the deceased was lying on 
his back and the only external mark or 
wound on the body was a small and very 
superficial cut one-half inch long and one- 
eighth inch deep on the right cheek, and 
from which blood had flowed to the ground 
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over his ear. 
his cap was three to five feet from his body, 


There was dirt on his facefi{nited 


two ears of corn were lying on the groun(fi) 


about four feet from his right side, and one 
ear was lying about a foot from his lef 
hand. Some of the ears showed evidence of 
having been bitten off by the horse ani 
some corn had been shelled from one of the 
ears. There was also evidence of horse 
tracks in the immediate vicinity. These 
tracks approached from the south, went 
right around the body where they were 
much more deeply impressed in the earth 
than elsewhere, and led away to the east, 
On occasions the insured was seen to “jump 


terial 
Loui: 


The 


surance 


on” the horse and ride bareback without afj 


bridle; the horse, although small 


ands 


gentle, was gun-shy and had evidenced thatf¢ 
fact on a previous:occasion by throwing af} 


rider. 


Another circumstance that should bef 


mentioned is that seven or eight weeks after}} 
the accident the clothing of deceased was; 
examined and it is the testimony of de-f} 


ceased’s widow and uncle that reddish brown 
horsehair matching the horse in color was 
discovered thereon. 
offered in evidence. 


The medical testimony shows that the 
immediate and undisputed cause of death 
was a rupture of the aorta, the great trunk 
artery of the body which carries the blood 
away from the heart and feeds it to the 
body and to the brain. 


The principal contentions of the insurance 
companies on appeal are (1) that there is no 
evidence that the horse and the deceased, 
while alive, were together at any time and 
(2) that the testimony of appellee’s wit- 
nesses equally supports each of two incon- 
sistent theories that the 


This clothing was not# 


deceive 
terially 
tisk or 

Hel« 
nsure< 
questic 
the cc 
doctor 
compa 
inquiry 


insured met hish; 


death as the result of a voluntary exertion}, 
or strain and that it was due to an accident, }; 


and the jury was thus confronted with a 
mere choice of inconsistent 
neither of which was established by legiti- 
mate proof. 


Held: Since there was no witness to the 
occurrence, it might have happened in one 
of several ways. The whole question is in 
the realm of conjecture, possibility and sur- 
mise. The jury could not determine from 
this evidence just how the decedent came 
to his death, except through mere guess and 
speculation. They might have guessed that 
he mounted the horse and then fell or was 
thrown therefrom because the horse acted 
in some unusual manner when the gun was 
fired, or that he sustained a ruptured aorta 
in mounting the horse. Judgment for the 
beneficiary of the deceased reversed.—Caro- 
lina Life Insurance Company et al. v. Williams. 
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(United States Court of Appeals for the Fifth 
it. February 23, 1954. 1 Lire Cases 


false Answers as to Prior Health 


The fact that the insured did not-die of 
the causes about which he made false 
answers in the application is irrelevant. 
When false answers in the application ma- 
terially affect the risk, the policy is voided. 
Louisiana Court of Appeals. 


The insured failed to disclose to the in- 
wirance company doctor, trips hé had made 
for the purpose of consultation with a heart 
pecialist, and two visits to the Mayo 
(linic, all having to do with the disease of 
fardening of the arteries, a progressive 
lisease which is incurable once it has taken 
told. The insured did not die of this di- 


vashsease, however; he died of cancer, which 
“He did not know he had. 


Under the Louisiana statute, false an- 


\wers to questions in the insurance appli- 


ation do not bar the right of recovery 
unless they are. made with the intent to 
feceive or unless the false answers ma- 


'Terially affect either the acceptance of the 
tisk or the hazard assumed. 


doctors] at 


+ Enquiry before it accepted the risk ... 


Held: “We think that the action of the 
insured in falsely answering the 
questions propounded and failing to disclose 
the consultations with [the other 
least deprived the insurance 
company of the opportunity to make further 


” 


“The law simply does not contemplate 


iSfthat life insurance obtained through false 


statements shall be made good by the good 


‘Huck of having -death come through some 


tause unrelated to the false statements.”— 
Flint v. Prudential Insurance Company of 


“{dmerica. Louisiana Court of Appeals. Jan- 


vary 29, 1954. 1 Lire Cases (2d) 687. 


° Under This Contract 
Death Was Untimely 


954 


The language of the policy specifying 
that disability must occur within 90 days 
cannot be applied to death of the insured 
where it occurs directly from the disability 
but more than 90 days after the accident. 
Missouri. 


The facts of this case are simple. The 
insured, while employed, received an injury 
to his foot by accidental means on Novem- 


Life, Health—Accident 


ber 17, 1949. The injury wholly and continu- 
ously disabled him thereafter from performing 
any work and resulted directly in his death 
on June 27, 1950. 


The applicable clauses of the policy are: 
“The company does insure... (1) Against 
loss resulting from bodily injury, effected 
directly and independently of all other 
causes, through External, Violent and Acci- 
dental means .. . said bodily injury so sus- 
tained being hereinafter referred to as ‘such 
injury’, and 


“(2) Against loss of time resulting from 
sickness which is contracted and begins 
during the life of this policy after it has 
been in continuous force for thirty days 
from its date, hereinafter referred to as ‘such 
sickness’, as follows: 


“Part I. Principal Sum—Five Hundred 
and no/100 Dollars 


“Monthly Accident Indemnity—Fifty and 
no/100 Dollars 


“Monthly Sickness Indemnity—Fifty and 
no/100 Dollars. 


“Part IT. 
Losses. 


Accident Indemnity—Specific 


“Tf ‘such injury’ shall wholly and continu- 
ously disable the Insured, within ninety days 
from time of accident, from performing any 
and every kind of duty pertaining to any occu- 
pation, and shall result independently and ex- 
clusively of all other causes in one of the 
losses enumerated below, the Company will 
pay the sum set opposite such loss in lieu 
of any other indemnity. [Italics supplied 
by the Court.] 


“For Loss of Life . Principal Sum.” 


The insurance company claims that the 
insured’s death must have occurred within 
90 days of the accident to have been covered 
by the policy. 


Held: For the insured. The only time 
limit imposed by the policy is that total 
disability must have ensued within 90 days 
from the date of the accident. There is no 
indication that death from accidental injury 
must occur within that time. Where the 
policy specifies no time within which the 
event must occur, no time limit can be read 
into it. The courts are without authority 
to rewrite the contract. If there is any 
doubt as to the meaning of the language of 
the policy, the company is responsible, for 
the language is its own.— Corbin v. Fidelity 
Health & Accident Mutual Insurance Com- 
pany. Kansas City Court of Appeals, Missouri. 
March 1, 1954. 1 Lire Cases (2d) 715. 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH | 
AUTOMOBILE INSURANCE 
REPORTS 





Admission in Evidence 
of Cost of Repairs 


The law recognizes that the cost of re- 
pairs sheds light on the difference in 
market value before and after collision. 


North Carolina Supreme Court. 


An assignment of error on appeal was 
made to: “Did the trial judge err in per- 
mitting the plaintiff to testify that he ex- 
pended $300 to repair the damage done to 
his automobile in the collision?” 


Held: The plaintiff gave evidence con- 
cerning the market value of his car before 
and after the collision. It was competent 
for him to testify additionally that he ex- 
pended a specified sum to repair the damage 
sustained by his vehicle in the collision. 
Although the measure of damages for a 
tortious injury to personal property is the 
difference in the market value of the prop- 
erty immediately before and immediately 
after the injury, the cost of the repairs 
necessitated by the injury may be shown in 
evidence. This is so because the law is 
realistic enough to recognize that the cost 
of the necessary repairs has a logical ten- 
dency to shed light upon the question of 
the difference in market value—Simrel v. 
Meeler. North Carolina Supreme Court. 
November 19, 1953. 3 AuToMoBILE CASES 
(2d) 1266. 


Rolling Truck Wheels 
Are Objects, Not Missiles 


For an object to be a “missile” and be 
within the coverage, it must have been 
designed to be, or capable of being, 
thrown or hurled. Missouri. 


This is an action on an automobile insur- 
ance policy which obligated the defendants, 
under “Coverage D-Comprehensive Loss of 
or Damage to the Automobile, Except by 
Collision or Upset—To pay for any direct and 
accidental loss of or damage to the automo- 
bile, hereinafter called loss, except loss 
caused by collision of the automobile with 
another object or by upset of the automo- 
bile or by collision of the automobile with 
a vehicle to which it is attached. Breakage 


286 


of glass and loss caused by missiles, falling 
objects, fire, theft, explosion, earthquake 
windstorm, hail, water, flood, vandalism, rio 
or civil commotion shall not be deemed logs 
caused by collision or upset.” 


While assured’s wife was driving the 
insured automobile, she saw a. tractor 
trailer motor unit approaching from the 
opposite direction. She saw it “tip.” The 
trailer “suddenly dropped,” the dual wheels 
on the left rear side of the trailer “came 
off” or “broke off from the truck” and the 
wheels rolled in the direction of assured’s 
automobile. 


The assured’s wife pulled out onto the 
shoulder of the highway and stopped. The 
dual wheels traveled 100 feet or so after 
coming off the trailer, and ran into and 
damaged assured’s automobile. The back of 
the trailer dug or gouged a black mark in 
the black top of the highway, and the trac- 
tor-trailer jackknifed. Shortly after the dual 
wheels struck assured’s automobile the 
trailer struck assured’s automobile while it 
was yet stationary, thereby inflicting addi- 
tional damage. The tractor-trailer finally 
came to rest approximately 300 feet be 
yond plaintiff's automobile. 


Plaintiff's petition was framed in two 
counts. Count I prayed for judgment on 
account of the damage done by the dual 
wheels. Count II sought recovery for the 
additional damage to plaintiff’s automobile 
occasioned by the impact of the trailer. 


Defendants pleaded that the loss, other 
than glass breakage, was caused by collision 
of the automobile with another object and 
therefore was not covered by the policy 
of insurance. Conceding liability for the 
glass breakage, defendants tendered into 
court $80, together with the accrued costs, 
and consented to judgment in favor of 
plaintiff therefor. 


The trial judge’s Instruction No. 1, it 
effect directed a verdict for plaintiff on 
Count I, as follows: 


“The court instructs the jury that a mis- 
sile is any object thrown or projected, ot 
capable of being thrown or projected, and 
that a wheel attached to the axle of a trailer 
of a fast moving truck which becomes de 
tached and rolls free by virtue of the mo- 
mentum given it by the moving truck 
constitutes an object which has _ become 
projected, and hence is a missile. 


“Consequently, if you find that plait 
tiff’s car was directly and accidently struck 
and damaged by detached, free-rolling wheels 
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so given impetus, you must find for plain- 
tiff as to that damage so caused, irrespec- 
tive of whether or not plaintiff’s car was 
sanding still at the time of impact, and 
irrespective of whether or not that impact 
constituted collision. 


“Defendants have admitted the existence 
of the insurance policy sued on, and the fact 
that it was in full force and effect at the 
time the aforesaid damage was caused, and 
as a matter of law the court instructs you 
that the exemption of collision damage 
specified in Coverage D of the policy does 
not exempt the kind of collision damage 
caused by missiles. Collision damage caused 
by missiles is covered under said Coverage D.” 


The appellate court, however, had this to 
say about the definition of “missile”: 


“In ordinary everyday acceptation the 
word ‘missile’ comprehends an object which 
is intentionally thrown, hurled or projected, 
or which, if set in motion unintentionally, 
is nevertheless designed for the purpose of 
being thrown, hurled or projected, or readily 
adaptable to or customarily associated with 
sich use. It excludes objects which are 
set in motion by an act of God, accident, 
casualty or fortuitous circumstance unless 
sich objects’ are designed for, suitable or 
readily adaptable to, or commonly associ- 
ated with the purpose and use of being 
thrown, hurled or projected. It excludes 
objects thrown, hurled or projected by the 
chance breakdown or failure of a mechanical 
device or instrumentality which is not de- 
signed or built for the purpose of throwing, 
hurling or projecting objects or not suit- 
able or adaptable to or commonly associ- 
ated with the purpose and use of being 
thrown, hurled or projected. The dual wheels 
in the instant case became disconnected 
from the trailer as the result of a casualty. 
They were not intentionally thrown, hurled 
or projected. Furthermore, the dual wheels 
were not designed to be thrown, hurled or 
projected and are not suitable or readily 
adaptable to or commonly associated with 
sich purpose and use. The dual wheels 
were not a ‘missile’ within the meaning 
of the policy provision, and the loss" caused 
by the collision of the dual wheels with 
plaintiff’s automobile was not covered. 


“By the same line of reasoning the trailer 
itself is not a missile but rather is ‘another 
object’, the collision of which with the 
automobile is specifically excepted from 
coverage.” 


The plaintiff also contended that the acci- 
dent described here was not a “collision” but 


Automobile 


an “allision.” However, the appellate court 
rejected this, holding that a collision is 
the striking together of two objects, whether 
both are moving, or one is moving and the 
other stationary. 


Held: For the insurance company, ex- 
cept that judgment was had by the plain- 
tiff for the breakage of the glass, $86.66.— 
Boenzle v. United States Fidelity & Guaranty 
Company. St. Louis Court of Appeals. June 
16, 1953. 3 AuToMosBiLE Cases (2d) 1153. 


Protruding Arm Did Not Contribute 
to Sideswipe Accident 


Driving with left elbow resting out of open 
window is not negligence per se. Iowa. 


The plaintiff in this case was sideswiped 
by a car going in the opposite direction to 
his car. His left arm was protruding from 
the open window and his injury was so 
serious that his left arm was amputated 
between the elbow and the shoulder. He 
had judgment in the lower court and the 
defendant appeals alleging as error the 
refusal to give the following instruction to 
the jury: “If you find from the evidence 
that the fact that his arm was so protrud- 
ing from said window, in any manner or in 
any degree directly contributed to the in- 
jury sustained by plaintiff, then and in that 
event you would be warranted in finding 
plaintiff guilty of contributory negligence. 


Held: The proposed instruction was rightly 
refused because it amounts to a request that 
the jury be instructed that driving with the 
left arm protruding from an open window 
constitutes negligence—Prokop v. Houser. 


Iowa Supreme Court. February 9, 1954. 
3 AUTOMOBILE CASES (2d) 1166. 


Short Shorts from the Courts 


Kentucky . An award of $6,582 was 
excessive where the impairment of a seven- 
year-old girl’s earning capacity was neither 
pleaded nor supported by the evidence.— 
Spot Cash Tobacco Company v. Pike. Ken- 
tucky Court of Appeals. January 22, 1954. 
3 AUTOMOBILE Cases (2d) 1172. 


California The insured’s personal 
medical expense resulting from an accident 
while operating his wife’s car was not cov- 
ered under the medical payments provision 
of his own automobile policy—Morton v. 
Travelers Indemnity Company. California 
Superior Court. October 22, 1953. 3 Auto- 
MOBILE Cases (2d) 810. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Court Construes ‘‘Cratering’’ 
in Oil Well Policy 


Ambiguities in policies are construed 
strongly against the insurer, but they 
should not be created to allow the appli- 
cation of the rule. A described coverage 
which, in common sense, relates to the 
earth’s surface cannot be applied to an 
action of the earth four thousand feet 
below the surface. Court of Appeals for 
the Tenth Circuit. 


This is an action by the insured against 
the insurer to recover on a policy covering 
damages to a cable tool well-drilling ma- 
chine known as a Cardwell unit. It is 
alleged the damages were caused by “cra- 
tering.” 


The pertinent provision of the policy is 
as follows: “The term ‘cratering’ shall be 
defined as the creating of a bowl shaped 
depression around a well caused by an 
eruption and/or the subsequent uncontrolled 
discharge of a drilling fluid and/or gas 
and/or water and/or air and/or oil from 
such weli or as the collapsing of the earth’s 
structure beneath the unit.” 


The evidence most favorable to the plain- 
tiff shows that there was a collapse or 
pinching or breaking in of the well casing 
at approximately 4,500 feet below the earth’s 
surface. The insured unit was installed at 
the well for the purpose of eliminating this 
condition and cleaning the well and- casing 
by a process known as “swedging.” 


This process consists of lowering into the 
well a cone shaped steel device fastened 
on the end of a steel cable running from 
the power unit through a pulley at the top 
of the well derrick and then into the well 
itself. The procedure starts with a swedge 
smaller than the casing size, and the size 
of the swedge is increased wntil it is ap- 
proximately the same as the inside measure- 
ment of the casing. 


The plaintiff followed the usual procedure 
in the swedging operation. The swedge 
passed the damaged portion of the casing 
and was immediately below it. A hole about 
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five by six inches was torn in the pipe aboyem 


the tool and permitted the casing to be filled 
from the outside. 


feet. The weight of the material which 
came into the pipe pushed the swedge down 
ward with sufficient force to pull the hoist 
unit from its moorings and turnbuckle 
and finally to break the steel cable which 
had a tensile strength of 6,400 pounds. 


1,90, 
ORR 
O 


that the earth’s structure at the opening inf 


the casing collapsed, 
opening and piled up on top of the swedge 
in a column of sufficient height to create 
the weight and pressure necessary to force 
the swedge downward, and caused the dam- 
age to the unit at the top of the well. 


iS 
came through the 
4, 


contended that-this amounted to a collapse§ 


Held: “Regardless of what may have 
happened far beneath the surface of the 
earth, the policy was not intended to cover 
damages resulting from any such condition, 
If the terms of an insurance policy are 
ambiguous or uncertain they will be most 


strongly construed against the insurer and §y 


in favor of coverage. 
should not be created in order to permit 
the application of the rule. When the entire 
policy is considered there is no real ambigu- 
ity in its terms and the intended coverage 
under the crater provisions. The insured 
unit was on top of the’ earth’s surface. 


creating of a bowl shaped depression 
around the well from specified causes. Of 
necessity this bowl shaped depression had 
to be on the earth’s surface. The provision 
upon which plaintiff relies is the collapsing 
of the earth’s structure beneath the unit. 
A fair construction of this provision neces- 
sarily impels the conclusion that it meant 
the collapse of the earth’s surface upon 
which the unit rested, and it cannot be 
stretched to include some unknown action 
of the earth’s structure forty-five hundred 
feet below the surface and affecting the 
insured property only through a cable. We 
conclude the term ‘cratering’ referred to 
conditions on the earth’s surface. 


“The judgment is reversed and the cause 
is remanded with instructions to enter judg- 


9.9.9, 
Ambiguity, however, # 


ment for the defendant.”—Commercial Stand- ¥% %s 
* 


ard Fire & Marine Company v. Beard Well 
Servicing Company, Inc. United States Court 
of Appeals for the Tenth Circuit. February 
12, 1954. 8 Fire Anp Casuacty Cases 243, 
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In Futwuve Gaswes 


Our DEPARTMENT ‘‘A Report to the Reader” 
will feature another installment of Mr. Tye's 
series on legal problems of insurance agents. 
This is a group of articles that continues to be 
popular—often cited in university classes on 
insurance law and quoted from by those ac- 
tively engaged in the insurance business. 


* 
THE CURRENT PARADE of litigation involving 
interpretation of policy forms, clauses and un- 


usual phrases will be viewed by the editors, 
who will point out significant cases. 


Cominc UP SOON — interesting articles. 
One, dealing with the intricacies of proof of 
negligence, contains many practical sugges- 
tions to the trial lawyer and shows how he may 
dramatize his proof by charts. 


Nationally known experts will write on the spe- 
cialized fields of product liability and cosmetic 
allergy. 


Another article to be published soon presents ° 
an interesting legal analysis of ‘‘medical cov- SK ogee 
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